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West’s Florida Statutes 
Annotated is a byword for 
accuracy. If you want the 
up-to-date text of a statute, you 
can be sure it’s right when you 
find it in West’s F.S.A. 


The reason is the extraordinary 
steps taken to assure this 
accuracy. It begins with 
skilled, trained editors who 
check and double check the 
text, historical notes, references 
and everything else that go to 
make up West's Florida 
Statutes Annotated. 


Over and over in every phase 
of preparation, accuracy is 
stressed and stressed again 
before you get the volumes, 
pamphlets and pocket parts 
that comprise this vital 
research tool. 


Get the accuracy you can be 
sure of; get West’s Florida 
Statutes Annotated. Write: 
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Membership Services — 
The Florida Bar 
Case Summary Service 


Monday morning arrives. You are 
at the office busily opening the 
mail. It is usually a heavy mail. One 
of the items that catches your eye is 
the weekly Case Summary Service 
containing summaries of opinions 
of the Florida appellate courts. 

Did you ever wonder how this 
handy and_ useful publication 
arrives on your desk each Monday? 

The central production figure is 
Editor Page S. Jackson. With a 
career that started as a West Point 
graduate in 1943, service in World 
War II in the European Theatre 
with the 9th Air Defense 
Command, law school at 
Georgetown and Stetson, private 
practice for nine years, county 
attorney for Pinellas County for 
seven years and CLE editor for six 
years, Page is well qualified to do 
the job. He has no full-time staff. He 
does have a part-time assistant and 
the cooperation of five other 
departments within the head- 
quarters office of The Florida Bar. 

His weekly routine goes 
something like this. Monday, 
Tuesday and Wednesday are 
devoted to reviewing the appellate 
decisions from the state courts 
which he receives immediately due 
to the outstanding cooperation of 
all of the clerks of these courts. The 
courts, incidentally, in return 
receive gratuitous copies of the 
Case Summary Service. In 
addition, he receives federal 
decisions that come from our 
Florida district courts as well as the 
Fifth Circuit Court of Appeals in 
New Orleans. Opinions from these 
courts relevant to Florida law are 
included in the service. 

The decisions of the Industrial 
Relations Commission regarding 
workmen’s compensation law are 
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likewise reviewed and included 
when appropriate. 


After carefully summarizing 
these opinions, which is an art in 
itself, Page submits his copy to 
Myrtle Spooner in our word 
processing center where the 
summaries are set into type. 
However, before printing, the 
summaries must go to our artist, 
Lynn McFarland, who rapidly does 
the paste-up work in preparing the 
summaries for camera-ready 
printing. These activities receive 
first priority by these personnel 
Thursday afternoon of each week. 

Again on a priority basis, Friday 
morning the camera-ready copy is 
submitted to our production 
supervisor, Eddie Nix, in the print 
shop. With some highly skilled 
graphic personnel, he through the 
use of the 2850 Multigraph printer 


makes a paper master and prints — 


approximately 1,200 copies of the 
summaries in one hour. This step is 
followed by six hours of labor 
to fold, punch three holes, fold 
again, address, and hand insert in a 
number ten envelope. 

Both the computer department 
and word processing lend a hand in 
preparing the address labels for this 
mailing. Because it is a second class 
mailing, the computer is 
programmed to have addresses 
done selectively by zip code. Once 
addressed, inserted and bundled, 
the mailing is ready to go forward 
to the membership. 

As Eddie Nix says, “We have 
never missed a Friday mailing.” 
This is quite a record when you 
consider that the weekly Case 
Summary Service has been mailed 
forward consecutively for 173 
weeks. 

The U.S. Postal Service 
cooperates in. seeing that this 
publication reaches your desk 
Monday morning by virtue of its 
giving the publication special news- 


paper handling as a time-value 
publication. 

Is it all worth it? 

One lawyer recently wrote, “Just 
a short note to thank you for a 
tremendous job with The Florida 
Bar Case Summary Service. I enjoy 
reading it and digesting its 
materials.” Another one wrote, “I 
wish to extend my congratulations 
to you on a job well done. The Case 
Summary Service has been a 
valuable reference tool for us this 
year. Every law office should have 
a subscription.” And a sole 
practitioner writes, “I am a charter 
subscriber to your service. It is a 
most welcome change from poring 
over advance sheets.” 

Yes, the service does cost $75 a 
year. With paper costs spiraling in 
the range of 200 percent, we are 
making every effort to keep this 
service at a minimum cost to the 
membership. Complete opinions, 
regardless of length are mailed out 
the day the request is received at a 
flat rate of $2. More than 3,000 
copies of opinions were supplied to 
the membership in the last 12 
months. 

At no charge to the membership, 
the Case Summary Service prints in 
every issue of The Florida Bar 
News selected opinions of general 
interest. These, too, are supplied to 
the Bar News by Editor Page 
Jackson. 

It is our hope that this brief 
explanation of another membership 
service will be of value to you. We 
hope, too, that when you review 
your copy next Monday morning, 
you will have a new appreciation 
for this quality publication and 
those on your staff who work so 
assiduously to ensure that you 
receive without fail these valued 
summaries each week. 


MARSHALL R. CassEepy 
Executive Director 
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CALENDAR 


1979 


April 5-8—Young Lawyers Section Convention, Orlando Hyatt House, Kissimmee. 

May 4-5—The Florida Bar Tax Section Annual Meeting and Institute, Dutch Inn, 
Lake Buena Vista. 

May 10-12—Florida Bar Board of Governors Meeting, Turtle Inn, Atlantic Beach. 

May 29—Parts I and III Florida Bar Examination, Sheraton Twin Towers, 
Orlando. 

June 13-16—The Florida Bar Annual Convention, Walt Disney World. 

June 27—Legislative and Case Law Update, Academy of Florida Trial Lawyers, 
Omni International Hotel, Miami. 

July 12-14—The Florida Bar Board of Governors Meeting, South Seas Plantation, 
Captiva Island. 

July 12 - 27—Scandinavia Tour Academy of Florida Trial Lawyers. 

July 24 - 25—Parts I, II and II Florida Bar Examination, Florida State Fair and 

Expo Park, Tampa. 
July 28-Aug. 5—ATLA Convention, Houston, Texas 
August 8-15—American Bar Association Annual Meeting, Dallas. 
August 25-29—XXI Conference of the Inter-American Bar Association, San Juan, 
Puerto Rico, Information may be obtained from John O. Dahlgren, Inter- 
American Bar Association, Suite 315, 1730 K Street, N.W., Washington, D.C. 
20006. 
September 13-15—The Florida Bar Board of Governors Meeting, Host Airport 
Hotel, Tampa. 
September 27-29—The Florida Bar General Meeting of Committees and Sections, 
Marriott Hotel, Orlando. 

October 13-24—Florida Bar Danube River Cruise. 

October 25 - 27—Annual Convention of Academy of Florida Trial Lawyers, 
Contemporary Hotel, Disney World. 

October 30—Parts I and III Florida Bar Examination, Jacksonville Civic 
Auditorium, Jacksonville. 

November 8-10—The Florida Bar Board of Governors Meeting, Omni 
International Hotel, Miami. 
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Investigation — Who Pays? 


At the recent meeting in Atlanta 
of the National Conference of Bar 
Presidents by far and away the most 
discussed topic was the action of 
the Federal Trade Commission 
requesting permission of the 
General Accounting Office to 
circulate a questionnaire to all state 
bar associations (both voluntary and 
unified) under compulsory process 
as authorized by 15 U.S.C. §46. The 
ostensible purpose of this 
“nonpublic law enforcement 
investigation” is to determine 
“whether or not providers of legal 
services are subject to acts or 
practices which are unfair, deceptive 
or anticompetitive in violation of the 
Federal Trade Commission Act.” 

The proposed questionnaire 
consists of 16 pages and 57 
questions aimed primarily at bar 
rules relative to prepaid legal 
service plans, legal clinics, 
restriction on ownership of entities 
offering legal services, speciali- 
zation or specialty certification or 
designation, and mandatory 
continuing legal education. 

The reaction of the presidents, 
past presidents and presidents-elect 
in attendance from the various state 
bars and the District of Columbia 
covered the spectrum from insult to 
outrage. This reaction was not the 
result of an attitude that the bar 
associations were above the law, 
but rather one of mixed 
disappointment and discourage- 
ment that the big brother, the 
fountain of all funds, was finally 
going to take the step which it has 
taken in so many areas, the ultimate 
result of which would be federal 
control over state professional 
associations. For years The Florida 
Bar has been among the top bars in 
the country in establishing 
programs aimed at upgrading the 
quality of legal services to the 
general public. We have not and 
never will reach perfection but, 
relatively speaking, we can hold our 
heads high as progressive and 
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innovative in our approach to reach 
the ultimate goal. 

As was stated by Chief Justice 
H. E. Nichols of the Supreme Court 
of Georgia in his communication to 
all the chief justices of the highest 
courts of the United States on 
February 9, 1979: 

Most of the highest courts of the states 
have asserted their inherent and 
constitutional authority to regulate the 
practice of law. Subject to the constitutional 
rights of lawyer and client, the Supreme 
Court of the United States has consistently 
recognized such authority. Yet, the F.T.C.’s 
investigation is directed at matters within the 
exclusive prerogatives of these courts 
including the adoption and enforcement of a 
Code of Professional Responsibility and the 
establishment of educational standards for 
lawyers licensed by the states. 

To fail to object to this investigation by the 
F.T.C. may be to acquiesce in a fundamental 
modification of your court’s power to 
regulate lawyers and the practice of law in 
your jurisdiction 

Strangely enough, the F.T.C. 
proposal was not communicated to 
the Florida Supreme Court under 
whose aegis The Florida Bar 
derives its authority to operate. 

Aside from the serious legal 
question whether the F.T.C. 
proposal is constitutionally valid, 
the gross miscalculations indulged 
in by F.T.C. in its guesstimates of 
the time and personnel hours 
necessary to comply with 
responding to the questionnaire, 
appear ridiculous. The F.T.C. 
estimated to all bar associations 
in the country that it would take 
30 hours of time for the bars 
to respond. Evaluation by The 
Florida Bar staff and its special 
antitrust and trade commission 
counsel reflects that close to 1,000 
hours of professional and 
nonprofessional staff time would 
be required. This time and the 
concomitant necessary expenses 
are totally unbudgeted. At the 
conference in Atlanta a 
representative of the F.T.C. 
blithely commented at the podium 
that there were no federal funds for 
reimbursement, but that this is of no 
moment because private industry 
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receives such questionnaires 
routinely and bears the expense of 
complying therewith. The element 
this gentleman either overlooks or is 
totally unaware of from his distant 
government office is that private 
industry can and does pass on the 
expense, whatever it may be, to the 
ultimate consumer. The Florida Bar 
has no consumer as such, only 
professional people who, under 
trying circumstances, are each 
endeavoring to uphold the time- 
honored traditions of quality 
service to their clients. 

The Florida Bar filed a strenuous 
objection to the General 
Accounting Office in Washington 
to the F.T.C.’s proposal and by the 
time this page is published, there 
may have been a response. Two 
representatives of the G.A.O. were 
present and addressed the 
conference in Atlanta, but it 
became uncomfortably apparent to 
this writer when the representatives 
of both F.T.C. and G.A.O. were 
questioned by those of us present 
that G.A.O. approval is not 
necessary in the long run if F.T.C. 
desires to proceed anyway. 

At this writing we can only advise 
that this totally unnecessary and 
possibly invalid questionnaire 
proposal is in a state of flux. A 
number of other state bar 
associations have responded in the 
same vein as The Florida Bar. There 
are unique, serious and unresolved 
issues still to be determined 
regarding the breadth of F.T.C.’s 
powers to investigate or intervene 
in matters strictly governed by the 
Florida Constitution and the 
judicial rules of the Florida 
Supreme Court. We doubt seriously 
that they will have been resolved by 
the time this page goes to press. 

Be assured that it is not our 
understanding of your Bar’s 
function to allow this “assault” to be 
met supinely — it must encounter a 
solid wall of defense supported by 
constitutional and__ professional 
standards. o 
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Florida’s Traffic Court System 


Judge Jerry R. Parker's article, 
“Traffic Infraction: Defendant’s Right 
Against Self-Incrimination?” was 
excellent. It not only explained the 
subject of the article, it explained what 


happens when “infraction hearing” 
replaces “trial.” 

When I came to Florida nearly four 
years ago, I was very impressed by The 
Florida Bar, not only its organized 
efforts, but the competence of the 
lawyers and judges. My one 


How H.R.8200 Alters 
Bankruptcy Law 


By Martin |. Klein 


Editor's Note: 

Footnotes to this article which 
appeared at page 70 of the 
February 1979 issue of the Journal 
were inadvertently left out. We 
include them here with apologies 
for this inconvenience to our 
readers. 


1 Title I of H.R. 8200 contains one section, 
Section 101 of which codifies Title 11, 
United States Code. As codified, Title 11 is 
divided into seven chapters. Chapter 1 
contains general provisions and definitions; 
Chapter 3 is entitled “case administration” 
and provides inter alia for commencement 
of cases, qualification of trustees, the 
automatic stay of creditor actions and for 
rejection of executory contracts and 
unexpired leases; Chapter 5 concerns 
creditors, claims and the estate; Chapter 7 
consolidates the former Chapters I-VII into 
one liquidation chapter; Chapter 9 provides 
for municipal debt adjustment; Chapter 11 
consolidates the present Chapters VIII, X, XI 
and XII into one reorganization chapter; 
Chapter 13 concerns the adjustment of debts 
of an individual with regular income and 
Chapter 15 provides for a pilot U.S. Trustee 
Program. Title II of H.R. 8200 amends Title 
28 of the United States Code to create a new 
bankruptcy court system and to provide for 
appellate review of bankruptcy decisions. 
Title III of H.R. 8200 amends other statutes 
to conform them to the changes brought 
about by H.R. 8200 and Title IV provides for 
transitions periods. References hereinafter 
are to sections of Title 11 except where 
indicated in the text to be references to 
sections of H.R. 8200. 

2 See Klein and Howard, H.R. 8200 - The 
Proposed Bankruptcy Code, 178 N.Y.L.J. 1 
(1977). 

3 The Act represents many compromises 
on this volatile issue; prior to passage the 
House Bill had already been compromised 
to make the bankruptcy courts adjuncts of 
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the Circuit Courts of Appeals. This position 
was opposed by the Chief Justice of the 
United States and the Senate and House 
compromised further which brings the 
bankruptcy court system closer to the 
existing system structurally but with 
expanded jurisdiction and status for its 
judges. 

4 The ten pilot programs cover 14 judicial 
districts as follows: (1) Districts of Maine, 
New Hampshire, Massachusetts and Rhode 
Island; (2) Southern District of New York; 
(3) Districts of Delaware and New Jersey; 
(4) Eastern District of Virginia and District 
of Columbia; (5) Northern District of 
Alabama; (6) Northern District of Texas; (7) 
Northern District of Illinois; (8) Districts of 
Minnesota, and North and South Dakota; (9) 
Central District of California; and (10) 
Districts of Colorado and Kansas. 

5 The Act establishes a new Chapter 7 for 
what is now referred to as “Liquidation” 
under the present Chapters 1 to VII. 

6 The successor to the present Chapters 
Vill, X, XI and XII for reorganizations. 

7 The successor to the present Chapter 
XIII governing wage earner proceedings. 

§ The essential differences between the 
present Chapters X and XI are as follows: 
Chapter X mandates that, first, an 
independent trustee be appointed and 
assume management control (when 
liabilities exceed $250,000) from the officers 
and directors of the debtor corporation; 
second, the Securities and Exchange 
Commission must be afforded an 
opportunity to participate not only as a court 
adviser but also as a representative of the 
interests of the public security holders; third, 
the court must approve any proposed plan 
for reorganization and, prior to such 
approval, acceptances of creditors and 
shareholders may not be solicited; fourth, 
the court must apply the absolute priority 
rule; and fifth, the court has the power to 
effect, and grant the debtor, a discharge in 
respect of all types of claims, whether 
secured or unsecured and whether arising by 
reason of fraud or breach of contract. 


disappointment was the Florida traffic 
court system. 

During most of the 12 years I served 
as a municipal judge, I headed the 
Missouri Bar traffic court program. I 
was one of three judges who drafted the 
traffic court rules for the Missouri 
Supreme Court. 

Having spent much of my adult life 
working for traffic court reform, I 
walked into a traffic court in Florida 
and found the judge was actually 
serving as prosecutor. This is one thing 
those of us who lectured for the 
American Bar traffic court program 
have been screaming about for years. I 
was then advised that my client could 
be forced to testify and wondered why 
any state could be immune from the 
Federal Constitution. 

I soon learned what Florida had done 
with its decriminalization of most 
traffic cases. This is not understood, 
however, by laymen who walk into the 
courtroom knowing that what 
happens could result in a fine, higher 
insurance rates, loss of that important 
driver's license, or the giving of 
statements that could later be twisted 
and demolish his claim for personal 
injuries. 

Perhaps the public, whom we are 
trying to impress with our judicial 
system, should be advised as they enter 
the courtroom with a sign that reads: 
“This is not a trial. You have no 
constitutional rights. What you say may 
be used against you —but you must say 

Epwarp T. WRIGHT 
Belleair Bluffs 
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China’s “Great Leap Outward” 


By Cheryle M. Dodd 


With the initiation of its Great 
Leap Outward, the People’s 
Republic of China enters a new 
historical period. Leaving behind 
an era of isolation and 
obsolescence, its government 
reports it has launched a program of 
the Four Modernizations. The 
government suggests that this 
program designed for simultaneous 
improvement in areas of 
agriculture, industry, science and 
technology, and defense may carry 
over into the achievement of a 
sound working socialist legal 
system too. 

News of this effort to revamp the 
legal system has emerged in an 
official Chinese government 
periodical, Peking Review, issued 
January 12, 1979. In this Chinese 
periodical, a People’s Republic 
leader said special committees are 
being established to write a penal 
and civil law, in addition to a law of 
criminal procedure. These laws’ 
adoption and promulgation will be 
considered by the Standing 
Committee of the National People’s 
Congress. 

Because of progressive 
development in the country, the 
leader also stated, “Various laws 
and regulations on economic work, 
including those for the people’s 
communes and factories, 
fulfillment of contracts, protection 
of forests, grasslands and the 
environment, will be drafted and 
gradually perfected. Judicial 
organs will be established to 
arbitrate disputes and _ lawsuits 
between enterprises.” 

The Chinese leader also said 
some 30 codes and regulations need 
revision or creation. In the next 
months some of these laws will be 
scrutinized. Based on that 
examination’s outcome, a more 
lengthy, in-depth review of existing 
rules with new ones being written, 
if necessary, will occur. 

He pointed that press reports, in 
addition to attitudes of people 
with whom he had _ personal 
contact, indicated desire for a 
reformed legal system. 

Peking Review also noted that 
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members of the Chinese judicial 
world are voicing opinions today on 
topics considered only a few years 
ago as forbidden. At an October 
1978 meeting, the Law Institute of 
the Chinese Academy of Social 
Sciences made the following 
recommendations: 

* Draft criminal and civil laws 
and also a law of criminal 
procedure; enact economic 
regulations; and establish 
arbitration bodies. 

* Write or improve existing rules 
and regulations of international 
law. 

* Prohibit deplorable acts of 
injustice, severely dealing with such 
violators as the “gang of four.” (The 
“gang of four” led by Mao’s wife, 
Chiang Ch’ing, was arrested in 
October 1976.) 


* Strengthen and_ re-establish 


groups concerned with the legal 
system; activate an institute of 
jurists; and restore the lawyers’ 
association and jurisprudence 
publishing house. 

In an American Bar Association 
press release issued last year, 
Jerome Alan Cohen, associate dean 
and director of East Asian Legal 
Studies at Harvard Law School, 
said, “Current developments 
indicate that China’s new leaders 
intend to make another serious 
attempt to implement a public trial 
system, as was done in the mid- 
fifties.” 

“To be sure,” wrote Cohen, 
“Peking is not about to establish the 
‘rule of law’ in a Western sense, but 
there is proof of concern with law 
reform as promulgated in the 
March 1978 constitution. 

“The Peking government now 
has again begun to use ‘human 
rights’ in the same sense of 
protecting individuals against 
fundamental unfairness as we do,” 
said Cohen. 

The indications of reform are 
evidenced through public trials. 
Cohen viewed a_ public trial 
involving an embezzler and said, 
“Whether rehearsed spon- 
taneous, these trials demonstrate 
that, prior to stigmatizing and 
punishing a citizen, the state has 


notified him or her of the charges, 
presented its supporting evidence, 
given the accused at least a 
minimal opportunity for rebuttal, 
deliberated over the evidence and 
an appropriate sanction, and stated 
the reasons for its judgment. 
“Failure to implement the 
promised legal reforms,” opined 
Cohen, “would handicap the 
regime’s program for re-enlisting 
the loyalty of its most talented 
groups and replacing fear with 
personal security and cynicism and 
apathy with enthusiasm and pride.” 
During his visit to the United 
States, Vice Premier Teng, as 
quoted in a national U.S. 
publication, noted that his country 
had lost a whole generation in 
regard to education. It may 
be added by the Western 
observer that the Chinese legal 
system is another area also “lost.” As 
Teng said, “We need quite some 
time and much effort to catch up.”o 
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This portion of the exterior wall around the Forbidden City, home of Chinese 
emperors, was undergoing restoration when the author visited the People’s 


Republic of China in 1978. 


Resolution of Civil 
Disputes in 


By D. Stephen Kahn 


American lawyers 
visiting the People’s Republic of 
China have occasionally been 
allowed to observe Chinese 
criminal trials, the Chinese civil trial 
system still remains largely 
obscured from foreign eyes. 

For a visiting American lawyer 
seeking information in China on 
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civil dispute resolution, four major 
points rapidly develop: (1) Even 
with constant prodding, it is 
practically impossible for an 
American to arrange to observe a 
civil trial; (2) with only one or two 
exceptions, written codes of 
substantive law and civil procedure 
are either nonexistent, or are 


generally unavailable for inspection 
by foreigners; (3) the government 
encourages informal and summary 
resolution of civil disputes and 
exerts widespread and heavy 
pressure to further this policy; (4) 
although there are trained judges 
and “legal workers” who administer 
the judicial system, there are no 
Chinese lawyers to advocate a civil 
cause in a manner familiar to the 
American lawyer. 


Throughout my July 1978 trip to 
the People’s Republic, I asked the 
appropriate governmental officials 
for permission to observe a civil 
trial. My repeated inquiries were 
met with profuse smiles, and 
although I was never flatly refused, 
I was never offered any substantial 
hope of being accommodated. My 
official government host 
continually emphasized the great 
difficulty associated in granting my 
request. He did suggest an 
alternative: an interview with Le 
Hai-ching and Yao Won-jiun, 
judges of the Shanghai Higher 
People’s Court. That interview, 
while not wholly satisfactory for an 
in-depth insight into their system, 
did allow for some discussion of an 
area which is usually shrouded from 
foreign view. 


During the three-hour interview, 
Chief Judges Le and Yao gave 
involved and detailed replies to the 
questions posed. The judges 
seemed very concerned that not 
only were their answers 
understood, but also that our group 
understood the historical 
background and applicable 
governmental policy as well. The 
judges spoke no English so the 
interview was translated by our 
bilingual guide, Liu Yu-son, a staff 
member of the faculty of the Peking 
Institute of Foreign Trade. 

The judges emphasized that the 
function of the Chinese civil court 
system is two-fold: (1) To help the 
masses of Chinese people 
understand how an accident or 
mishap had occurred, thereby 
allowing them to learn from that 


D. Stephen Kahn practices in Tallahassee. 
He graduated from the University of Florida 
College of Law in 1966. 
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experience; and (2) to resolve in a 
timely and correct manner those 
major civil disputes that cannot be 
resolved informally at a lower level 
through discussion, mediation and 
conciliation, thereby promoting 
general unity and harmony among 
the Chinese people. 

It is because of the increased 
political awareness of the masses, 
and because of their improving 
cultural and material standards that 
the number of civil cases has been 
decreasing annually since 1949, 
observed the judges. Nearly all civil 
disputes are now settled by 
mediation and conciliation at the 
lowest possible level without 
resorting to forma! legal action. 
There are mediation committees in 
each city, neighborhood, and 
workplace, and on each commune 
in the agricultural areas. In 
explaining further why it was so 
difficult to view a civil trial, the 
judges offered two reasons: (1) 
Although most of the civil trials are 
open to the public, there are not that 
many of them, even in Shanghai 


“As their business dealings 
with western corporations 
increase, the Chinese will have 
to get with it and adopt a 
Chinese version of the U.C.C. 
Without the predictable 
operation of commercial laws, 
foreign investors will show a 
marked reluctance to pump 
capital into China and then 
have to ‘depend on the masses’ 
for haphazard resolution of 
complex commercial disputes 
in a court system that takes 
cognizance of a case only if it 
deems the suit acceptable.” 


D. Stephen Kahn 


(which I must note has an urban 
area with about 11 million people) 
and (2) most trials are not 
conducted in a courtroom. The 
Chinese prefer to conduct a trial at 
the site of the dispute. Because 
eyewitnesses are the primary 


source of the facts, and because the 


The knot of people pictured in the left center (above) gathered within seconds 
of a minor bicycle-pedestrian collision. The “masses” are vehemently 
discussing the respective responsibility of the cyclist and pedestrian. Their 
on-the-spot decision will determine who is at fault and who will make good the 


damage. 


judge must interview all 
eyewitnesses to understand the 
facts, the location of the trial is 
simply a matter of logistics—the 
place of least inconvenience to the 
most number of people. 

The cases that do make it into the 
civil court system are primarily in 
two areas, divorce and decedents’ 
estates. 


Divorce 


The Marriage Law, adopted by 
the Central People’s Government 
Council in 1950 and reprinted in 
1975, sets the grounds for divorce — 
the times when it is prohibited and 
the policies of required 
conciliation, mediation, and 
discussion. 

The interview revealed that 
divorce makes up about 60 percent 
of the civil cases that reach the trial 
courts. “It is governmental policy to 
discourage divorce. Our marriage 
law directs us to try our best to 
reconcile the parties, so we don't 
grant divorces very often,” 
observed the judges. 

Although the law provides that a 


Chinese couple can obtain a 
divorce, the process is intentionally 
made difficult and cumbersome. 
The requesting party must present 
“proper justifying reasons” for 
divorce. Accordingly, most divorce 
cases are resolved by informal 
committees of neighbors who listen 
to both sides and point where both 
parties can improve attitudes and 
modify behavior “to effect 
reconciliation that serves the 
benefit of all.” 


Estates 


Article 12 of the 1954 
Constitution protected the right of 
citizens to inherit private property. 
Because the subsequent consti- 
tutions have omitted that provision, 
descent and distribution is now 
controlled by the “customs of 
inheritance” and by Article 14 of the 
Marriage Law, which states 
generally that parents and children 
have the right to inherit one 
another’s property. 

The law has provisions for 
allocating estates to the immediate 
relatives of those who have died 


THE FLORIDA BAR JOURNAL 


Civil Disputes in China a 


The group surrounding author Kahn had gathered out of curiosity when they 
saw his tour bus parked outside an embroidery factory in Chang Sha, 
Hunan Province. At least 1,000 people of all ages stopped to look at the 


foreign visitors. 


without a will, but the overriding 
Chinese custom of inheritance 
dictates that inheritable assets be 
divided among those financially 
dependent on the deceased, 


“Lawyers, in the way they are 
used in America, are not 
necessary in China. The 
judges have the duty to 
investigate, to straighten out 
the facts, and to come up with 
the correct decision.” 


Judge Le Hai-ching, Chief Judge 
Shanghai Higher People’s Court 


regardless of whether the recipient 
is a relative. 

As explained by the judges, 
property is divided into two general 
categories: means of livelihood and 
means of production. Livelihood 
property (property which can be 
inherited or sold) includes 
dwellings, savings, furniture, and 
other personal belongings. 
Property used in production cannot 
be privately owned or inherited. 
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For example, a factory or farm, said 
the judges, is owned by the state or 
the collective and consequently, by 
all the people. 


Personal Injury 


The subject then turned to 
vehicle-related property damage 
and personal injury claims but 
because privately owned vehicles 
are nonexistent in China, most 
collisions that do occur are between 
bicycles (of which there are two 
million in Shanghai alone) and 
pedestrians. 

When asked who pays for 
damages resulting from a bicycle 
collision where one bicycle is 
damaged or its rider is hurt, the 
judges stated simply that, “The 
offender pays compensation for the 
damage.” Because all collisions 
involve the violation of some traffic 
regulation, the traffic department 
of the public security bureau first 
determines fault. If the decision is 
unacceptable to the wrongdoer, 
that party can appeal the decision to 
the lower people’s court. 

When discussing this point, the 


judges concluded that such a case 
could be appealed as a matter of 
right, but they also noted, “You 
must understand that 99 percent of 
these cases are not appealed 
because the parties are satisfied that 
the initial administrative resolution 
is correct.” 


The Judiciary 


In China, the judges are persons 
chosen “from the masses” who 
demonstrate good political 
awareness. Once selected by the 
applicable revolutionary council, a 
new judge is given about a year of 
formal training, and then gets the 
rest of his training on the job. 

The law department of at least 
one of the main universities is 
another source for judges. After 
receiving on-the-job training in the 
courts, graduates are appointed for 
an initial three-year term as trial 
judges. All appointments are made 
by the corresponding revolutionary 
council, the political arm of the 
party leadership. 

The trial courts are made up of a 
judge who sometimes sits with two 
people’s assessors who are also 
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selected by the corresponding level 
political arm of the government. 
The assessors’ function is to assist 
the judge in arriving at the “correct 
decision.” Assessors, who must be 
at least 23 years of age, and be 
“supported by the masses” maintain 
their regular jobs and perform court 
service as extra duty. While trying a 
case, these two representatives of 
the people enjoy the same rights as 
the judge. Judge Le pointed out 
proudly how the procedure proves 
that “the people are the real masters 
of our country.” 

Since two votes decide a case, the 
two assessors can out-vote the one 
judge. “As long as the view 
expressed by the assessors is 
correct, we pay attention to them; 
we let them play their role,” 
concluded the judges. 


The Future 


_ A hint that an overhaul in the civil 
trial system is about to occur 
appeared recently in the January 
12, 1979, issue of the Peking 
Review, an official Chinese 
government periodical published 
primarily for foreign consumption. 
A government spokesman reported 
that special committees are now 
being established to draft and to 
recommend various civil codes 
including a law of contracts. The 
spokesman stated also that “judicial 
organs will be established to 
arbitrate disputes and lawsuits 
between enterprises.” 

While there is cause to believe 
that change might be on the way, 
there are now relatively few formal 
civil court proceedings in China, 
due primarily to a_ strenuously 
enforced governmental policy that 
encourages the nonjudicial 
resolution of civil disputes by 
informal mediation and concilia- 
tion at the lowest possible level. 
Accordingly, there are no lawyers 
to advocate private civil causes. 
The few disputes that do survive to 


surface in the court system are 
limited to domestic relations cases 
and decedents’ estates. Even in 


_ those cases, the courts resort to 


persuasion and a mode of 
conciliation acceptable to both 
parties, thus reducing to a minimum 
the necessity of pronouncing 
verdicts that are compulsory on the 
litigants. 

In 1957, the late Chairman Mao 
Tse-tung delivered a speech which 
seems to have been adopted as the 
official government policy on 
dispute resolution. He stated that 
disputes among the Chinese should 
be resolved quickly and on the spot 
where they arose, by relying on the 
masses to reach the “correct 
decision,” by self-criticism, self- 
education, social and_ political 
rehabilitation, and without course 
to formalized judicial intervention. 
The People’s Republic of China to 
this date appears to have accepted 
Mao’s principle wholeheartedly, 
thus rendering superfluous an 
institutionalized court system to 
handle civil disputes. oO 
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A Persistent Problem 


in Appellate Practice 


By William A. Haddad 


When must one immediately 
appeal a pretrial order disposing of 
less than the entire case or forever 
lose the right to review? Although 
perhaps surprising to even some 
appellate practitioners, certain 
types of such pretrial orders have 
been held to be “final” orders for 
appeal purposes. Most of these 
orders would not fall into the 
categories of pretrial orders 
appealable under the nonfinal 
(formerly interlocutory) appeal 
rule.! Therefore, they would not be 
reviewable by appeal at all prior to 
final disposition of the remainder of 
the case if they were not 
categorized as “final” orders 
sufficient unto themselves. 


The types of orders discussed in 
this article include orders: finally 
dismissing or striking one or more 
(but not all) counts of a multicount 
complaint; finally dismissing a 
counterclaim or cross-claim but 
leaving the main claim in effect (or 
vice versa); and entering summary 
judgment on less than the entire 
case. 

These same types of orders have, 
under different circumstances, 
been held to be nonappealable 
nonfinal orders.2 The purpose of 
this article is to review the case law 
and applicable rules to aid the 
appellate practitioner in 
determining whether a_ given 
pretrial order is appealable as a 


“final” order. A secondary purpose 
is to explore possible alternatives to 
the present case law. 


Consequences of 
Characterization as a 
“Final” Order 


Generally, the validity of 
“nonfinal” pretrial orders may be 
challenged in a later appeal from 
the final judgment. This is 
obviously true of nonappealable 
interlocutory. orders. For instance, 
an order denying discovery in a 
civil case is not appealable but may 
be challenged in an appeal from a 
later adverse judgment.’ Even 
those pretrial orders made 
immediately appealable under the 
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nonfinal appeal rule may be 
challenged by a later appeal at the 
conclusion of the case. Put another 
way, the Florida nonfinal 
(interlocutory) appeal rule permits 
interlocutory appeals from certain 
types of pretrial orders but does not 
require such appeals, since review 
of the pretrial order may also be 
had on appeal from the final 
judgment upon conclusion of the 
case.‘ 

In sharp contrast to the above, 
characterization of a pretrial order 
not disposing of the whole case as a 
“final” order requires an appeal 
directly from the pretrial order 
within the jurisdictional time limit if 
the order is to be challenged. An 
appeal from the final judgment at 
the end of the case would not bring 
such an order up for review as some 
attorneys have found undoubtedly 
to their dismay.® 

Characterization as a “final” 
order also has some collateral 
consequences as to time limits and 
appeal procedures as opposed to a 
nonfinal appeal. Although notices 
of appeal must be filed within 30 
days of rendition of the order 
appealed from — whether the 
appeal is a full appeal from a final 
order® or an appeal under the 
nonfinal appeal rule? — in reality 
the definition of “rendition” 
frequently allows a longer period of 
time for filing the notice of appeal 
in appeals from final orders. The 
Florida Appellate Rules. define 
“rendition” as “the filing of a signed, 
written order with the clerk of the 
lower tribunal,’® but further 
provide that “[W]here there has 
been filed . . . an authorized and 
timely motion for new trial or 
rehearing . . . the order shall not be 
deemed rendered until disposition 
thereof.”® Because motions for 
rehearing and for new trial are not 
“authorized” for most!® nonfinal 
orders (even appealable nonfinal 
orders), the 30-day period for filing 
a notice of appeal would not be 
tolled during the pendency of a 
motion for rehearing.!! Motions for 
rehearing are authorized for “final” 
orders and, if timely, would extend 
the time for appeal until 30 days 
after their disposition.!” 


Another consequence of an 
appeal being categorized as froma 
“final” order is a much longer 
period of time for preparation of 
the record on appeal and brief!% 
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than in an allowable appeal from a 
nonfinal order." Finally, the record 
on appeal in a plenary appeal is 
forwarded by the clerk of the trial 
court,!5 but in an appeal from a 
nonfinal order no record on appeal 
is sent up by the lower court clerk. 
Rather, any record necessary to the 
issues raised in a nonfinal appeal is 
filed by appellant’s attorney as an 
appendix to the appellant’s brief.!® 


Words of Finality — A Related but 
Different Problem 


The problem of the proper words 
which make an order “final” is not 
the principal subject of this article 
but must be discussed briefly 
because the issues are sometimes 
confused. The wording problem 
arises when an order merely 
granting a motion to dismiss or a 
motion for summary judgment is 
attempted to be appealed. Neither 
order is appealable whether or not 
the motion order disposes of the 
whole case.!” 

Orders granting motions to 
dismiss or defendants’ motions for 
summary judgment, to be 
considered “final,” should go on to 
give judgment to the defendant. 
The traditional terms of finality are 
that “plaintiff take nothing by this 
suit and defendant go hence 
without day.”!§ Even if the 
traditional terms are not used, the 
order, to be considered final, 
should use words “of like import.”!® 
A dismissal should be “with 
prejudice.”2° An order granting 
summary judgment in plaintiff's 
favor should also do more than 
merely grant the motion: i.e., it 
should additionally recite judgment 
for plaintiff and the amount of the 
judgment.?! 

Attempts to appeal orders 
without such words of finality have 
resulted in dismissals, a result which 
is nut fatal to appellant’s cause 
because a later appeal may be taken 
when a judgment with the proper 
words of finality is entered.2* 

Alternatively, at least one appellate 
court has relinquished jurisdiction 
to the trial court to enter a proper 
judgment and, upon resumption of 
jurisdiction, has entertained the 
once premature appeal.”° 

The problem of wording should 
be distinguished from the more 
furdamental problem discussed in 
the balance of this article: i.e., is a 
particular pretrial order not 


disposing of the whole case 
appealable as a “final” judgment 
even assuming the proper words of 
finality? Conceptually, the wording 
problem only arises with an order 
that is otherwise appealable. 


“Final” and “Nonfinal” 
Partial Dispositions 


The general test employed by the 
courts to determine finality of an 
order or judgment is whether the 
order or judgment in question 
constitutes an end to the judicial 
labor in the cause leaving nothing 
further to be done, except 
execution of the judgment.* 
Specific application of this rule to 
partial dispositions was succinctly 
set forth by the Florida Supreme 
Court earlier in Goldfarb ov. 
Bronston, a case which involved 
judgments entered on four counts 
of a complaint, leaving other counts 
pending: 

There was but one proceeding, one “case,” 
one “cause,” one “suit” before the lower 
court, and though the order of the court 
struck from the petition what the plaintiff in 
error has termed one “cause of action,” such 
order did not break this one “suit” or “case” 
or “cause” into two. 

Consequently, partial dispositions 
of a case — whether by dismissal or 
summary judgment and whether 
disposing of a counterclaim or 
cross-claim or one of several counts 
of a complaint — have long been 
considered nonfinal and, thus, 
nonappealable as a final order.** 
Review must await disposition of 
the balance of the case. 

However, it was also recognized 
early in the jurisprudence of Florida 
that the rule “is relaxed” when the 
order in question adjudicates a 
distinct cause of action, not 
interrelated with remaining claims 
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pending in the trial court, in which 
case the order is final and 
appealable as such.?’ 

Two well reasoned cases decided 
by the Florida Supreme Court in 
the same year illustrate the 
difference between independent 
final orders and orders so 
interrelated with the pending 
portions of the case as to be 
considered nonfinal. The first of 
these cases, Mendez v. West Flagler 
Assoc., Inc.% involved a_three- 
count complaint brought by the 
appellant against the appellee 
hospital association and its insurer. 
The first two counts alleged breach 
of the insurance policy. The third 
count alleged fraud and illegality in 
the issuance of the policy. The trial 
court entered a summary final 
judgment for defendant on count 
three, leaving the other two counts 
pending. The appeal to the Third 
District Court of Appeal was 
dismissed on the ground that the 
appeal was from a nonappealable 
interlocutory order and review 
would have to await disposition of 
the entire case.2® On certiorari, the 
Florida Supreme Court disagreed, 
quashed the district court of appeal 
decision and reinstated the appeal. 
The Supreme Court reasoned that 
the third count “stood apart” from 
the other two in that “[i]t arose from 
the alleged fraudulent issuance of 
the insurance policy and had naught 
to do with breaches of the policy 
after it was issued.”*° The court also 
made it clear that it was not 
abandoning the general rule of 
nonappealability of partial 
disposition of cases.*! 


We adhere to the rule that piecemeal appeals 
should not be permitted where claims are 
legally interrelated and in substance involve 
the same transaction. However, when it is 
obvious that a separate and distinct cause of 
action is pleaded which is not 
interdependent with other pleaded claims, it 
should be appealable if dismissed with 
finality at trial level and not delayed of 
appeal because of the pendency of other 
claims between the parties. 


The second Florida Supreme 
Court case referred to above, SLT 
Warehouse v. Webb,** reached a 
contrasting result to that in Mendez, 
but on entirely consistent reasoning. 
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‘In that case, Webb filed a third 


party claim against SLT Warehouse 
Co. for breach of a contractual duty 
to store goods. SLT filed a 
counterclaim against Webb 
alleging a defense based on a 
provision of the contract. The trial 
judge dismissed the counterclaim, 
leaving the third party claim 
pending. SLT appealed to the 
Fourth District Court of Appeal, 
which dismissed the appeal.*? The 
Supreme Court upheld the 
dismissal, reasoning as follows:*4 


The claims of the third party complaint 
brought by respondents, Webb and Webb 
Wood Products, against $.L.T. Warehouse 
and the counterclaim by S.L.T. Warehouse 
against the third party plaintiffs, are clearly 
interrelated and in substance do involve the 
same transactions. S.L.T. remains a party to 
the suit and the claims against it relating to 
the agreement with third party plaintiffs 
remain pending in the trial court. The error 
vel non of the order of the trial court in 
question may be reviewed on appeal from 
the final judgment. 


However, the court also stated that 
“we are not holding as a general 
principle that in all cases an order 
dismissing a counterclaim would 
not constitute a final appealable 
order if in fact by dismissal of the 
counterclaim the trial judge 
adjudicates a distinct and severable 
cause of action .. . .”35 Thus, the 
Florida Supreme Court made it 


clear that it was not receding from 
Mendez. 


The crucial distinction, then, is 
between orders which adjudicate a 
“distinct and severable” cause of 
action (final) and those which are 
“interrelated” and involve “the 
same transaction” as portions of the 
case not yet disposed of (nonfinal). 
It is of the utmost importance to 
note that “distinct and severable” 
cause of action is not synonymous 
with “different” cause of action. 
Every count in a complaint is 
technically different in some way 
from the other counts (else why 
have the other counts?). But one 
count of a complaint although 
“different” from other counts or a 
counterclaim may be “interrelated” 
and involve “the same transaction.” 
If all that was required for finality 
was disposition of a “different” 
count or counterclaim or 
cross-claim, virtually all partial 
dispositions would be appealable as 
final orders. This contention was, in 
effect, made in Brown v. Wood,** 
an appeal from the dismissal of the 


balance of a multicount complaint. 
Appellee argued that the appeal 
would not bring up for review the 
prior dismissal of other counts 
because it was “based ona different 
theory.”°7 The Second District 
Court of Appeal rejected this 
contention, reasoning that although 
the various counts set forth 
alternative theories of recovery 
they did not state truly separate 
causes of action. Therefore, a direct 
appeal would not lie from the 
previous dismissals of less than all 
of the counts and these dismissals 
could be reviewed via the appeal at 
the end of the case. 


The First District Court of 
Appeal reached a similar result in 
Venezia A., Inc. v. Askew,38 where 
the dismissal of one count of a 
two-count complaint was 
attempted to be appealed. In 
holding the order nonappealable, 
the court pointed out that although 
the two counts “involved different 
questions of law, they are 
concerned with the same facts.” In 
McClain Const. Corp. v. Roberts,” 
which involved a four-count 
complaint, the Second District 
Court of Appeal found that 
although the various counts 
involved different law, they 
involved the same factual situation. 
Therefore, an order finally 
disposing of one count was held 
nonappealable. 


Nor should it be assumed that 
various claims must set forth 
alternative theories of recovery to 
be considered interrelated. It is 
sufficient that they involve the same 
factual situation. For example, an 
order disposing of a counterclaim 
but leaving the related main claim 
in effect has been held nonfinal and 
nonappealable.‘! The same result 
obtains when the main claim is 
disposed of and the counterclaim is 
left in effect,*2 or when a cross- 
claim is dismissed leaving a related 
main claim pending.*? Some of 
these appeals are dismissed without 
an express finding that the claims 
are interrelated. Since most claims 
in a case are interrelated, there is 
perhaps a tendency by appellate 
courts to indulge in a presumption 
to this effect. Consequently, it 
behooves one appealing what is 
believed to be an “independent” 
partial disposition order to stress 
the “distinct and severable” nature 
of the claim in various pleadings 
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filed with the appellate court, 
starting with the notice of appeal. 


Dismissal of Parties — 
An Important Exception 


Orders dismissing one of several 
counts or entering final summary 
judgment thereon may also have 
the effect of completely dismissing 
a party defendant from a case if that 
party is not a subject included in the 
other counts of the complaint or ina 
pending counterclaim or 
cross-claim. Assuming the proper 
words of finality, these orders are 
appealable as final judgments by 
plaintiff, notwithstanding that the 
case is still pending against other 
defendants and involves 
interrelated facts and issues.44 The 
rationale would seem to be that all 
the issues between the parties in 
question have been concluded and 
so the case is final as to them. 
Because the appeal is considered 
from a “final” judgment, it must be 
taken immediately. A later appeal 
at the conclusion of the balance of 
the case will not bring up for review 
the propriety of the prior dismissal 
as to one of the defendants.* 


Conclusion 


The careful reader will realize 
that even a thorough grasp of the 
above principles will not always 
result in absolute certainty as to 
when a partial disposition order is 
“final” and appealable. There will 
probably be some borderline cases, 
for example, when it would not be 
easy to determine whether a given 
order is “interrelated” or “involves 
the same factual circumstances” as 
the pending claims. 

Several alternatives are apparent. 
First, all partial disposition orders 
could be made appealable. This 
would undoubtedly create more 
certainty, but in this writer’s view 
the disadvantages of such a rule 
would outweigh that advantage. 
Piecemeal appeals would be 
encouraged. Further, in the long 
run more appeals would be 
encouraged. The countervailing 
argument is that by not making such 
orders immediately appealable, the 
appeals are merely being deferred. 
However, many times later 
developments in a case might 
obviate the necessity or desirability 
of seeking review of the partial 
disposition order. For instance, 
plaintiff may ultimately prevail on 
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an alternative theory contained in 
another count and have no wish to 
resurrect a previously dismissed 
count. Even if a plaintiff ultimately 
loses the whole case, he may not 
wish to contest the previous 
dismissal of one count of a 
multicount complaint after losing 
on the merits as to the remaining 
counts, especially if he figures that 
the latter counts constituted his 
strongest case. Additionally, a 
defendant may have no interest in 
pursuing a previously dismissed 
counterclaim if the defendant 
ultimately prevails as against the 
main claim. 

Another alternative would be to 
make all partial disposition orders 
nonappealable until final 
disposition of the case. This would 
also have the advantage of more 
certainty than presently exists. 
However, why make a determin- 
ation of the validity vel non of a 
truly independent claim await the 
outcome of the claims left pending 
which do not arise out of the same 
circumstances? These types of 
claims would be far less likely to be 
mooted by the final disposition of 
the pending (independent) claims. 
The same reasoning would apply to 


complete dismissal of a party 


defendant. 

A third alternative would be to 
adopt a rule similar to Federal Rule 
54(b):46 


Judgment upon Multiple Claims or 
Involving Multiple Parties. When more than 
one claim for relief is presented in an action, 
whether as a claim, counterclaim, 
crossclaim, or third-party claim, or when 
multiple parties are involved, the court may 
direct the entry of a final judgment as to one 
or more but fewer than all of the claims or 
parties only upon an express determination 
that there is no just reason for delay and upon 
an express direction for the entry of 
judgment. In the absence of such 


determination and direction, any order or 
other form of decision, however designated, 
which adjudicates fewer than all the claims 
or the rights and liabilities of fewer than all 
the parties shall not terminate the action as to 
any of the claims or parties, and the order or 
other form of decision is subject to revision 
at any time before the entry of judgment 
adjudicating all the claims and the rights and 
liabilities of all the parties. 


A prime purpose of the adoption of 
Rule 54(b) was said to be “to reduce 
as far as possible the uncertainty 
and the hazard assumed by a 
litigant who either does or does not 
appeal from a judgment of the 
character we have here.’’? 
However, although the merits of 
adoption of such a rule should be 
considered, it would hardly seem a 
cure-all for Florida partial 
judgment appealability problems. 
Such a rule would impose a burden 
on trial judges in determining 
appealability for each partial 
disposition order entered. The trial 
judge would, thus, to some extent 
control the appealability of his own 
orders.“ Although given great 
weight, under the federal system 
the trial judge’s determination is not 
always final.49 Anyone with 
illusions as to the simplicity or 
certainty of such a rule should 
peruse the annotations to the rule, 
which show a surprising amount of 
case law interpretation and 
occasionally divergent opinions.*® 
Even a commentator as favorable 
to the rule as Professor Moore 
admits that “[c]oncepts of finality 
still remain to plague us, at times, in 
applying 54(b).”5! Moreover, Rule 
54(b) may be more appropriate in 
the federal system, as it was 
adopted “because of the potential 
scope and complexity of civil 
actions under the federal rules.”>2 
Perhaps a _ better alternative 
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Partial ‘Final’ Judgments 


would be to leave the Florida rules 
and case law intact with respect to 
the appealability of partial 
disposition orders, except for 
provid: +g that as to those partial 
orders considered “final” which do 
not completely eliminate a party 
from the case, review could also be 
obtained by appeal at the 
conclusion of the whole case if no 
appeal were taken directly from the 
partial disposition order. Thus, 
failure to discern that a claim 
disposed of was independent of the 
remaining and pending portion of 
the case and immediately 
appealable would not lead to the 
disastrous consequence of forever 
losing the right to review. 
Conversely, it is not here proposed 
to make directly appealable any 
partial disposition orders not 
presently appealable. Any error by 
an attorney in attempting to appeal 
such orders does not have a fatal 
effect on the ultimate right to 
review since review could be had 
on a later appeal. At the most, the 
consequence of this type of mistake 
would involve some unnecessary 
expense and trouble ancillary to the 
filing and dismisal of the premature 
appeal. 

Regardless of the merits of any 
proposed reform or of Federal Rule 
54(b), attorneys practicing in 
Florida courts remain faced with 
some uncertainty with regard to the 
appealability of partial disposition 
orders. In many instances, an 
acquaintance with the applicable 
case law dealt with in this article 
would eliminate that doubt. As to 
those borderline cases where 
uncertainty remains, it is of some 
consolation to reflect on the lack of 
clarity inherent in most areas of law. 
To paraphrase some of my former 
law professors: Those who want 
complete certainty should go into 
engineering. oO 


1 Fra. App. R. 9.130 (1977 Revision). 

? If held to be “nonfinal,” these types of 
orders would generally not be appealable. 
Under the former interlocutory appeal rule, 
some would have been appealable under the 
provision allowing appeals from all nonfinal 
orders in cases “formerly . . . cognizable in 
equity.” See Fa. App. R. 4.2 (1962 Revision). 


The present nonfinal appeal rule makes no 
provision for such appeals. A few partial 
dismissals or partial summary judgments 
might fit specific categories under the 
present nonfinal appeal rule such as those 
allowing nonfinal appeals from orders which 
“concern venue” and orders which 
determine “the issue of liability in favor of a 
party seeking affirmative relief.” See Fia. 
App. R. 9.130. Therefore, the careful 
practitioner even after determining that one 
of the types of orders discussed in ‘is article 
is not appealable as a “final” order should 
examine Fa. App. R. 9.130 on the (slight) 
chance that it is appealable as a “nonfinal” 
order. 

3 Not only is this type of order not listed as 
an appealable interlocutory order in the 
nonfinal appeal rule but courts have 
generally refused to allow review by 
common law certiorari, on the ground that 
adequate review would be available by 
appeal from the final judgment. See 
MacKenzie v. Meis, 282 So.2d 654 (Fla. 3d 
DCA 1973); and Girten v. Bouvier, 155 So0.2d 
745 (Fla. 2d DCA 1971). 

4 See Fa. App. R. 9.130(g). 

5 See Fellowship Foundation, Inc. v. 
Soule, 85 So.2d 628 (Fla. 1956); Donin v. 
Goss, 69 So.2d 316 (Fla. 1954); and Logan v. 
Flood, 346 So.2d 1243 (Fla. lst DCA 1977). 

6 See Fa. App. R. 9.110(b). 

7 See Fia. App. R. 9.130(b). 

8 Fra. App. R. 9.020(g). 

1 Orders granting motions for summary 
judgment are one exception. It has been held 
that rehearings are permitted as to a 
summary judgment “whether it resolves all 
or only a part of the issues between the 
parties.” DeWitt v. Seaboard Coast Line 
Railroad Co., 268 So.2d 177, 179 (Fla. 2d 
DCA 1972). 

1! See, e.g., Wagner v. Bieley, 263 So.2d 1 
(Fla. 1972); Hamilton v. Hanks, 309 So.2d 
229 (Fla. 4th DCA 1975); and Sedesco v. 
Scott, 308 So.2d 54 (Fla. 4th DCA 1975). 

12 See, Wagner v. Bieley, 263 So.2d 1 (Fla. 
1972). See, also, Elmore v. Palmer First Nat. 
Bank & Trust Co., of Sarasota, 221 So.2d 164 
(Fla. 2d DCA 1969). 

13 See Fa. App. R. 9.110(e) & (f). 

14 See App. R. 9.130(e). 

15 See Fa. App. R. 9.200(d). 

16 See Fia. App. R. 9.130(e). 

17 See, e.g., Guth v. Howard, 362 So.2d 725 
(Fla. 2d DCA 1978); Bailey v. Allstate 
Insurance Co., 218 So.2d 761 (Fla. 2d DCA 
1969); and Renard v. Kirkeby Hotels, 99 
So.2d 719 (Fla. 3rd DCA 1958). 


18 See Schwenck v. Jacobs, 33 So.2d 592 
(Fla. 1948). 


19 See Bailey v. Allstate Ins. Co., 218 So.2d 
761 (Fla. 2d DCA 1969). 

2 See, Cordell v. World Ins. Co., 352 So.2d 
108 (Fla. lst DCA 1977), and cases cited 
therein. 


21 See, Ins. Co. of N. America v. Ours, 266 
So.2d 168 (Fla. 1972). 

2 The appeal, far from being late, is 
considered premature. 


3 Such relinquishments of jurisdiction, by 
the Second District Court of Appeal, are 
accomplished by order and not published. 

% See, Howard v. Ziegler, 40 So.2d 776 
(Fla. 1949). 


% 17 So.2d 300, 302 (Fla. 1944). 
% See, e.g., Shealy v. Clark Construction 


Co. of Ocala, Inc., 323 So.2d 11 (Fla. Ist 
DCA 1975) (disposal of a cross-claim by 
summary judgment); Meadows v. Ward, 306 
So.2d 179 (Fla. 2d DCA 1975) (cross-claim 
disposed of by dismissal); Jacobs v. Gould, 
197 So.2d 307 (Fla. 2d DCA 1967) (one count 
of complaint disposed of by dismissal); 
Bumby v. Peninsula Utilities Corp., 179 
So.2d 414 (Fla. 3d DCA 1965) (summary 
judgment as to main claim with counter- 
claim remaining pending); and Potts v. 
Hayden, 249 So.2d 726 (Fla. 2d DCA 1971) 
(summary judgment as to counterclaim, 
main claim left pending). 


87 See, Orange Belt Packing Co. v. Intern. 
Agricultural Corp., 150 So. 264 (Fla. 1933). 


8 303 So.2d 1 (Fla. 1974). 
89 287 So.2d 748 (Fla. 3d DCA 1973). 


3° Mendez v. West Flagler Family Assoc., 
Inc., 303 So.2d 1 (Fla. 1974). 


31 303 So.2d at 5. 
32 304 So.2d 97 (Fla. 1974). 


33 297 So.2d 712 (Fla. 4th DCA 1974). 
34 SLT Warehouse v. Webb, 304 So.2d 97, 
100 (Fla. 1974). 


*.id. 


36 202 So.2d 125 (Fla. 2d DCA 1967). 
37 Td. at 127. 


38 314 So.2d 254 (Fla. lst DCA 1975). 
3° Td. at 256. 


“ 351 So.2d 399 (Fla. 2d DCA 1977). 


4! See, Potts v. Hayden, 249 So.2d 726 (Fla. 
2d DCA 1971). 


42 See, Bumby v. Peninsula Utilities Corp., 
179 So.2d 414 (Fla. 3d DCA 1965). 


“3 See, Meadows v. Ward, 306 So.2d 179 
(Fla. 2d DCA 1975). 


44 See, e.g., Dustin v. Tatzko, 21 So.2d 904 
(Fla. 1945); Logan v. Flood, 346 So.2d 1243 
(Fla. lst DCA 1977); Berkan v. Brown, 231 
So.2d 871 (Fla. 3d DCA 1970); and 
McMullen v. McMullen, 145 So.2d 568 (Fla. 
2d DCA 1962). But see, contra, Core v. 
Benjamin, 195 So.2d 416 (Fla. 1940); and 
Ropes v. Lansing, 35 So. 863 (Fla. 1903). The 
latter two (older) cases are no longer 
adhered to. 


45 See, Donin v. Goss, 69 So.2d 316 (Fla. 
1954); and Welch v. Johnson, 138 So.2d 390 
(Fla. 2d DCA 1962). 


46 98 U.S.C.A. 
47 Dickenson v. Petroleum Conversion 
Corp., 338 U.S. 507, 512 (1950). 


48 It is recognized that a Florida judge 
could indirectly control appealability of 
partial disposition orders by simply not 
entering judgment with the proper words of 
finality until the whole case is disposed of. 
But whether this is intentionally done in any 
significant number of cases is extremely 
doubtful. 


49 See, United Banks of Pueblo v. Hartford 
Acc. & Indem. Co., 529 F.2d 490 (CA Colo. 
1976); and Gumer v. Shearson, Hammil & 
Co., Inc., 516 F.2d 283 (CA N.Y. 1974). 


50 See 28 U.S.C.A. There have been several 
amendments to this rule, the last of which 
was in 1961. Admittedly, some of the case 
law uncertainty has been obviated by the 
amendments. 


51 6 Moore's Feperat Practice 54.43[5]. 
52 10 Wricut & MILLER FEDERAL PRACTICE 
AND PROCEDURE §2654 at 32 (1973). 
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Beyond 


By Robert Urich & H.G. Milne 


The Narrow Issue - Abstracters 


The standard abstract claims by 
its certificate to “exhibit all 
conveyances, leases, mortgages, 
liens, notice of lis pendens and all 
other instruments of record in the 
office of the clerk of the circuit 
court of ...” as well as other matters 
embraced in the certificate. When 
the abstract fails to do so, the idea 
that parties to the transactions for 
which the abstract is prepared, who 
reasonably rely on the abstract and 
suffer loss as a result of their 
reliance, should have some recourse 
against its preparer should not seem 
shocking. 

Nonetheless, until Kovaleski v. 
Tallahassee Title Company! the 
law in Florida, in the absence of 
fraud, limited recourse to the actual 
employer of the abstracter. For the 
first time in the state, in Kovaleski, a 
court held that a purchaser of 
realty, relying on an _ abstract 
commissioned by the vendor, who 
suffers economic loss due to the 
omission in the abstract of a pre- 
existing interest in the realty has a 
cause of action against the 
abstracter for his negligence. 

Before Kovaleski, the Florida 
case controlling an abstracter’s 
liability was Sickler v. Indian River 
Abstract and Guaranty Company.2 
That case stood, and may still stand, 
for the proposition that the 
abstracter’s sole liability is 
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essentially contractual and extends 
only to the person retaining his 
services. Implicit in the opinion is 
the fact that no liability in tort lies in 
favor of the employer or in favor of 
any third-party not privy to the 
contract. 

Although possibly apposite in 
1940, in the view of the present 
writers the opinion in Sickler is not 
consonant with modern convey- 
ancing and abstraction practice. In 
theory, a potential purchaser of 
property in Florida, to be sure of 
the state of title, is able to make a 
personal search of public records. 
Perhaps in 1940, when Sickler was 
decided, it would have been 
possible for every individual 
purchaser to make a_ personal 
search. Today, however, with the 
vast increase in population, 
frequency of real estate transfers 
and transactions and subdivision of 
parcels of land, it is impracticable 
for an intending purchaser to make 
any such investigation as a matter of 
course, either personally or by his 
attorney, in any reasonable amount 
of time.? On the other hand, 
commercial abstracters have the 
economic resources, the facilities 
and the expertise to provide an 
essential service in facilitating real 
estate transactions. Electronic data 
storage and retrieyal have increased 
these capabilities, and _ this 
development will clearly continue. 


The strength of the common law 
lies in its ability to adapt itself to 
changing realities. Rules of law 
which were designed for the days 
of manual record keeping and next- 
day mail delivery will ultimately 
break down if forced to provide the 
answers to inquiries generated by 
the widespread use of computer 
terminals and telephonic random 
computer access: The _ original 
concept of an abstract as a synopsis 
of recordings has already given way 
to abstracts as collections of exact 
photocopies of recorded 
instruments, but the Sickler concept 
still shields a stoop-shouldered man 
in a green eyeshade, his pocket 
filled with well-sharpened pencils. 
This image of the little man who 
actually abstracted the court 
records is already a picture of the 
past. He should be confined to the 
history books and not be allowed to 
haunt the courts of the late 20th 
century. 

It is the usual practice for the 
intending vendor of realty to 
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commission an abstract which will 
be proffered to potential 
purchasers and, hopefully, to their 
attorneys for inspection. When an 
abstract is ordered, can it seriously 
be contended that the abstracter 
may reasonably assume that the 
party to whom it is to be supplied 
requires it for framing and hanging 
on his wall, or for use as scrap 
paper? On the contrary, the 
abstracter is put upon notice that 
the compilation is required in order 
for potential parties to a land 
transaction to make an assessment 
of the state of title and consequent 
value of the property in question. A 
negligent error in the abstract will 
have its impact in that valuation. 

There is a clear case to award 
recovery in these circumstances. 
The assumption that has bedevilled 
this area of the law, however, has 
been the fear that to extend liability 
to a foreseeable class of plaintiffs in 
such a situation would be to extend 
liability, in the words of Ultramares 
v. Touche, “in an indeterminate 
amount for an indefinite time and to 
an indeterminate class." The 
position of the abstracter may 
prove to be the position of the 
accountant, the valuer, the marine 
surveyor,> and the analyst: in short, 
the position of the professional who 
purveys information for the 
reliance of third-parties to 
particular transactions. The 
threshold answer has often been to 
deny any recovery. 

When looked at dispassionately, 
however, the terrors assumed to be 
implicit in the precise situation 
under discussion disappear. The 
abstracter is required by the 
contract with his employer to 
submit an accurate compilation of 
references to transactions affecting 
title as limited by the terms of his 
certificate. It is a duty that can be 
performed perfectly with the 
exercise of reasonable care. This 
duty is further limited by the fact 
that the abstracter is required to 
determine only what is in the public 
record, or what is otherwise 
embraced by his certificate. 
Naturally, what is contained in the 
public record should be accurately 
contained in the abstract. He is not 
called upon to form legal 
conclusions as to the effect of such 
recorded transactions on the state 
of title or to determine the state of 
title. His duty is ministerial and 
requires only minimal judgment: it 


may be discharged by including 
even the most dubious entry. 

The potential errors are 
practically restricted to those of 
omission of copies of, or references 
to, relevant recorded transactions. 
The rule in Sickler restricts liability 
to the party commissioning the 
abstract. Since that party is usually 
the vendor, it may explain why the 
volumes of the Southern Reporter 
are curiously bare of reports of 
vendors suing abstracters for 
breach of contract; it is virtually 
impossible for an error of omission 
in the abstract to affect a vendor's 
interest adversely. Indeed, such 
errors, if they in fact occur, usually 
have a favorable effect on 
marketability of title. 

A question needs to be answered, 
Does the ruling in Kovaleski extend 
liability to that vast sea of plaintiffs 
for limitless amounts for an 
indeterminate time? Is the Florida 
abstracter now in that precarious 
position dreaded in Ultramares? 
The authors believe he is not. 

The certificate on the abstract 
will certify the record to a time of 
day on a specific date. For future 
transactions an updated abstract 
will be required and a conveyance 
subsequent to the particular sale to 
the potential plaintiff will not in 
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itself impose negligence liability on 
the abstracter. The abstract may be 
continued for the next transaction: 
sale and purchase, mortgage 
foreclosure, real estate levy or 
whatever. An abstracter can inquire 
as to the transaction and quite 
simply limit his liability by 
certifying it for that transaction. He 
may, if necessary, increase his fee 
accordingly and, if he desires, 
insure the risk. 

The approximate amount of the 
liability will usually be a matter of 
constructive notice arising out of 
the compilation of the abstract to 
the particular tract, and it may be 
borne in mind that actual 
anticipation amount of potential 
pecuniary damages is not a 
conventional requisite in 
negligence liability. Damages are 
likely to reflect the difference 
between the price paid and the 
market price of the realty as 
impaired by the undisclosed 
recorded third-party interest or the 
expenditures necessary to clear the 
interest. Certainly, an abstracter 
who periodically reviews 
recordings at the courthouse and 
who is in a position to know the 
amount of taxes paid on transfers of 
land, can hardly be heard to say that 
the value of any particular parcel of 
realty is unknown and unascer- 
tainable. Contrast the situation of a 
truck driver under a drayage 
contract: he owes a duty of care to 
the foreseeable plaintiff injured as a 
result of a moment’s inattention at 
the wheel of his vehicle, yet the 
potential amount of pecuniary 
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recovery is not a matter of 
anticipation. 

The “indeterminate class” may 
initially seem vast, in effect 
including every potential purchaser 
of a parcel of land. Liability, 
however, can only accrue in respect 
of the interest of an actual purchaser 
of realty who uses the abstract. The 
identity of that particular purchaser 
should not be required to be the 
subject of special knowledge on the 
part of the abstract company. 
Indeed, his identity is peculiarly 
irrelevant in this situation. No 
special susceptibility of the plaintiff 
can have any impact on the measure 
of damages, which should only 
have reference to the impairment in 
value of the tract purchased as 
reflected by the difference 
between the represented and actual 
state of title or the costs of clearing 
clouds on title. There should be no 
“economic eggshell skull” theory. 

In short, in a state where the rule 
in Slavin v. Kay ascribes liability to 
a builder of a home for latent 
defects in construction which result 
in physical injury to a purchaser, 
and where the rule in Sickler 
describes the absence of liability on 
the part of an abstracter for defects 
in his particular “product” causing 
economic injury to the purchaser of 
that home, the result is an untenable 
distinction between liability to the 
plaintiff for the collapse of his 
physical and his economic shelters. 

In the ultimate accounting, the 
real issue in a substantial number of 
cases may be one of shifting 
liability. Many abstracts pass from 
the abstracter’s hands to the seller’s 
hands, to the buyer’s attorney who 
either issues or procures a title 
guaranty in some form. If that 
guaranty is a commercial title 
insurance policy based upon the 
abstract, ultimately the purchaser 


would be interested only insofar as 
he may become a nominal plaintiff 
in a_ subrogration action. An 
attorney’s opinion of title will 
usually restrict itself to the sources 
on which it is based, in which event 
the purchaser’s reliance on the 
opinion would again result in a 
backwards shift of liability. In 
either event, it is submitted that 
Kovaleski is a rational answer to the 
question of who should bear the 
ultimate loss. 


The Wider Issue - Negligent 
Purveyors of 
Erroneous Information 


Kovaleski presents an oppor- 
tunity to review an entire area of 
negligence liability which is 
currently inscrutable: negligent 
misrepresentation causing 
economic loss. Kovaleski was, in 
part, decided by analogy to and 
reliance on a line of cases 
following the general rule 
announced in Slavin and 
culminating in El Shorafa v. 
Sherburn Ruprecht’ dealing with 
the liability of a building contractor 
to a third party suffering physical 
injuries resulting from latent 
defects in construction. This 
argument related to the general 
disappearance of privity 
restrictions in negligence actions 
between the tortfeasor and injured 
third parties. 

The difficulty remaining was, of 
course, that these were all cases in 
the mainstream of negligence 
liability dealing with defective 
construction of an “article” causing 
physical injury to a “consumer.” 
Seen in this light, the concept could 
be readily assimilated into the 
general conceptual framework of 
McPherson v. Buick Motor Co.8 

The instant situation requires two 
conceptual leaps beyond 
McPherson: to ascribe liability in 
negligence in favor of a third-party 
plaintiff for a negligent 
misrepresentation, and to afford 
recovery for pure economic reliance 
loss resulting. The District Court of 
Appeal in Kovaleski, again arguing 
by analogy, surmounted these 
barriers with A. R. Moyer, Inc. v. 
Graham.® The Supreme Court of 
Florida, in Moyer, held that a third- 
party general contractor who may 
foreseeably be injured or sustain an 
economic loss caused by negligent 
performance of a contractual duty 
owed to another on the part of an 
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architect or engineer may recover 
in negligence from that architect or 
engineer. 


As stated, the case is clearly on 
point. However, Moyer concerned 
a “supervising architect” with 
continuing close involvement with 
and control over a construction 
project. On questions of Florida 
law certified by the Fifth Circuit, 
the Florida Supreme Court 
included among the potentially 
liable a “supervising architect or 
engineer [who] is negligent in 
preparation of plans and 
specifications.”!© Because the facts 
stated the architect to be 
“supervising,” the issue of whether 
mere negligent preparation of 
documents, without some close 
working relationship, was intended 
to found liability for pure economic 
loss, was not reached. 


Moyer is, at any rate, an 
enigmatic case. Certainly, Judge 
Melvin who dissented in Kovaleski, 
was of the opinion that Moyer did 
not overrule Sickler and cited 
cautions to the effect that Moyer 
may be limited to its specific 
The majority of the 
Kovaleski court took Sickler to have 
been impliedly overruled by Moyer 
and cited a decision of the Michigan 
Supreme Court, Williams v. 
Polgar,'? for its admirably lucid and 
comprehensive survey of the 
liability of an abstracter for the 
negligent compilation of an 
abstract resulting in foreseeable 
economic loss to a plaintiff standing 
in a third party relationship to the 
abstract contract. 


The opinion in Williams notes the 
fact that in 1974, of the 36 
jurisdictions to have considered the 
question, all but seven (in which 
Florida was then numbered) 
recognized some exception to the 
privity rule. The theories were 
diverse, ranging from fraud, deceit 
and negligence within the context 
of actual, or foreseeable (and thus 
constructive) knowledge of 
potential reliance loss by a third 
party, to essentially contractual 
theories, where agency or implied 
warranty supplied the requisite 
nexus. Michigan itself dispensed 
with any notion of privity affecting 
tort liability in 1958, at least in 
products liability cases,!° and in a 
portion of the Williams opinion 
entitled “Privity Conclusion,” the 
court stated: 
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Michigan’s own jurisprudence records the 
categorical elimination of privity. This court 
had previously extended abstracter liability 
consonant with the historical growth in 
reliance and use of abstracts and the 
corresponding changes in the law to known 
relying third parties. Confronted now as of 
first impression with the question of 
abstracter liability to foreseeable relying 
third parties, we have but to apply our own 
persuasive precedent of categorical 
elimination of privity to an analogous 
situation and we do so.'* 


The Williams court did not rule out 
the fact that liability may be 
founded in such a situation on a 


theory of implied warranty; it 
merely decided that, of the 
alternatives available (i.e., fraud, 
deceit, warranty, strict liability and 
negligent misrepresentation), the 
last “precisely fits this situation.” "5 
Interestingly, the Moyer court also 
left itself an avenue for further 
development by not ruling out a 
recovery sounding in contract.!® 
In short, the District Court of 
Appeal in Kovaleski appears to 
have opted for a theory of liability 
for negligent misrepresentation 
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made to a foreseeable third-party 
plaintiff resulting in pure economic 
loss. This conclusion is reinforced 
by the court’s citation of 
Restatement (Second) of Torts §552 
(1977) and comment thereto. 
However, despite quoting the 
entire text of §552!” and quoting the 
explicit language of Williams v. 
Polgar—both adopted as 
persuasive authority—the 
Kovaleski court made no reference 


in its conclusion to a category of 
liability for “negligent misrepre- 


sentation.” It assimilates the theory 
within the general framework of 
‘negligence,’ (effortlessly 
including pure economic loss) 
although a narrow interpretation 
would restrict the existence of a 
duty in tort to situations where the 
act complained of arises out of 
performance of a duty within a 
contractual nexus between the 
potential defendant and another, 
who thus could become in effect a 
third-party beneficiary of the 
abstracter’s employment contract. 

To an extent, Kovaleski, in 
accepting negligence. liability 
arising upon representations 
causing economic loss to a 
foreseeable plaintiff in the area of 
an abstracter’s liability, is clear. For 
reasons implicit in the analysis, 
possible development and 
extension of the theory must await 
a future decision of the Florida 
Supreme Court. And, until 
adequate guidelines are provided, 
the validity and wider impact of the 


theory within Florida is unclear. It is 
to be hoped that any such decision 
will not be confined to the liability 
of abstracters per se, since much of 
the rationale for extending the 
liability of abstracters holds true for 
any negligent purveyor of errone- 
ous information. 

It is probably impossible, and 
certainly outside the scope of this 
article, to rationalize the decisions 
of the various jurisdictions on the 
broad question of misrepresenta- 
tion as the proximate cause of 
economic loss. Suffice it to say that 
traditional notions of deceit and 
fraud have been tortured to accom- 
modate just results in situations 
where negligence might have been 
expected to have been the 
appropriate cause of action, yet 
where the doctrinal strictures of the 
particular jurisdiction might have 
precluded recovery on the true 
action.!8 

Now, however, one District 
Court of Appeal in Florida appears 
to accept that, with the relaxation of 
the requirements of privity 
consequent on MacPherson v. 
Buick Motor Company, the time is 
ripe for the recognition of a right of 
action sounding in negligence in 
situations as might broadly - be 
described by Restatement 
(Second) Torts §552 (1977). 

It is important to recognize at the 
outset that the typical §552 situation 
involves a tripartite relationship 
and that the effect of “face-to-face” 
representations made _ between 
parties to a single transaction, a 
bipartite relationship, is not within 
the scope of the present article. It 
should be borne in mind that the 
existence of “§552 liability” does not 
affect, in any way, valid causes of 
action arising in particular 
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situations framed in alternate torts 
or based on contractual or other 
theories. 


The debate rages among legal 
scholars as to exactly where the 
boundaries of this theory of tort 
overlap with other theories such as 
deceit, fraud, estoppel and implied 
warranty.!® All writers are in accord 
on one basic point: confusion 
reigns. It is the opinion of one such 
scholar, however, that “except for 
procedural technicalities . . . it is 
probably of little importance 
whether the form of the action is 
negligence or deceit, so long as a 
remedy is provided.””° 


We cannot agree with that 
statement. Confusion has reigned 
for too long in this area and the 
opportunity should be taken to 
clear the lines of liability of the 
impedimenta of outmoded 
concepts in pursuit of conceptual 
clarity and a minimum of certainty 
and predictability in the law. The 
words of Judge Voelker, speaking 
for the Michigan Supreme Court in 
relation to privity concepts in 
Spence v. Three Rivers Builders & 
Masonry Supplies, Inc., are 
instructive: 

Saddled with such a doctrine and its 
hairsplitting exceptions, it is not surprising 
that while a few of our decisions have 
afforded passing illusory comfort to all, 
certainty has been afforded to none. The 
reason is simple: A court lacking a clear and 
understandable rule of its own can scarcely 
be expected to impart it to others. Legal 
confusion has inevitably resulted. Aggrieved 
plaintiffs have scarcely known whether to 
sue in deceit or fraud or for negligence or for 
breach of warranty - or indeed, whether it 
was worthwhile to sue at all.?! 

At this point we would make 
three preliminary contentions. The 
first is that the tort dealt with here is 
“negligence” rather than “negligent 
misrepresentation,” although a 
transitional stage may be inevitable 
until concepts of pure economic 
loss are assimilated into the 
mainstream of negligence liability. 
In any event, it may be 
conceptually convenient to refer to 
“negligent misrepresentation.” 


Second, it should be accepted by 
now, that privity of contract is a 
notion that defines liability in 
contract alone. The British have so 
limited the term for decades. It is a 
limitation as to parties and relates to 
the enforcement of terms either 
impliedly or expressly arrived at by 
consensus. If it is recognized that 
the occasion of performance of a 
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contractual duty may give rise to a 
duty of care with respect to a 
foreseeable class of potential 
_ plaintiffs and the other party to the 
contract falls within that class, then 
he is owed a parallel and additional 
duty in tort. The additional duty is 
discharged by adherence to the 
standard of care required by tort 
criteria, which may differ from the 
parallel standard required by the 
terms of the contract. 

Third, with respect to voluntary 
acts and statements, an option 
initially exists as to whether to do or 
to refrain—to speak or to remain 
silent. In the absence of an express 
disclaimer, or a disclaimer implicit 
in the nature of particular 
circumstances and transactions, the 
duty of care in tort should not vary 
with the presence or absence of 
consideration. Whether an act is 
done gratuitously, for a dollar or for 
a million dollars, the duty of care 
should remain constant and the 
standard should not be reduced to 
one of mere “honesty” in the 
absence of a disclaimer arising as 
described above. If tort rules are 
believed to serve any useful social 
function they should point to a 
determinable standard of care by 
which conduct can be governed 
and subsequently judged. It is a 
fallacy to contend that the risk 
accepted in tort is commensurate 
with the compensation. In short, 
whether or not there is an obligation 
to do an act, if the act is done there 
should be a duty to do it in a 
reasonably careful way. If it cannot 
or will not be done in a careful way 
it is probably best left undone. 
Moreover, the fact that the actual 
identity of the party likely to be 
injured by substandard perfor- 
mance may be unknown to the 
actor, should not excuse failure to 
adhere to the standard of care. 

Now, the cause of action 
described generally by §552 is not a 
new one to either American or 
English courts. In England, as early 
as 1888, recovery was awarded for 
economic loss resultant on a 
negligent misstatement.22 The 
theory was promptly quashed in 
18933 and the interpretation placed 
on Derry v. Peek* established that 
negligent misrepresentation could 
not give rise to a cause of action. 

As early as 1899, the Florida 
Supreme Court, when faced with a 
clear opportunity to hold that a 
claim for negligent misrepre- 
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sentation could be stated, chose 
rather to sidestep the issue and talk 
instead in terms of fraud. Three- 
quarters of a century later, the 
Third District Court of Appeal 
adopted that case as authority for 
the proposition that: “In this state, a 
negligent misrepresentation is 
considered tantamount to fraud.”26 
In 1899, the Florida Supreme Court 
extended a concept to permit a 
recovery. In 1975 the Third District 
used that extended concept to bar 
recovery by forcing the situation 


into the statute of limitations 
relating to fraud and finding that 
the time had lapsed. The fact that 
the earlier case involved a tri- 
partite situation and the second a 
bipartite situation seems to have 
escaped notice. 

Other American courts have 
explicitly adopted the theory of 
negligent misrepresentation in the 
context under discussion, but it is 
only recently in most common law 
jurisdictions that the climate has 
proved favorable to the blossoming 
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of the theory, albeit strenously 
pruned by clippers of policy. 

It is generally assumed in 
America that to locate a 
conservative common law 
jurisdiction one need not look 
beyond England. If that 
assumption is true, then it should 
come as some comfort to the 
cautious that the leading English 
case on the subject, Hedley Byrne 
and Company v. Heller and 
Partners Limited,” is an example of 
blossoming rather than pruning. 

The factual situation in Hedley 
Byrne was that: 

Appellants were advertising agents, who had 
placed substantial forward advertising 
orders for a company on terms by which 
they, the appellants, were personally liable 
for the cost of the orders. They asked their 
bankers to enquire into the company’s 
financial stability and their bankers made 
inquiries of the respondents, who were the 
company’s bankers. The respondents gave 
favorable references but stipulated that 
these were “without responsibility.” In 
reliance on these references, the appellants 
placed orders which resulted in a loss of 
$17,000. They brought an action against the 
respondents for damages for negligence.** 

On the facts, the disclaimer was 
found to insulate the respondents 
from liability for the loss to the 
appellants consequent upon the 
company’s insolvency, but the 
existence of a cause of action in 
negligence was explicitly 
recognized. The possibility for 
domestic application of the theory, 
particularly in areas of credit 
reporting, cannot long remain 
unnoticed. 

The report, which spans 75 pages 
in the 1964 Appeals Cases, 
comprises a number of individual 
opinions which admittedly cannot 
be completely reconciled, but the 
broad command of which is 
apparent. The case is peculiarly 
apposite in that, apart from a 
comprehensive review of the older 
authorities and the policy 
considerations inherent in the 


development of this theory of 
recovery, cited in argument and 
discussed in the opinions is a line of 
American authorities. These include 
the important trio of Ultramares v. 
Touche noted earlier, Glanzer v. 
and International 
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Products Company v. Erie Railroad 
Company*®*—and _ inevitably 
Restatement of Torts §552. 

It is interesting to compare the 
formulation of Lord Morris of 
Borth-y-Gest with the Restatement: 
It should now be regarded as settled that if 
someone possessed of a_ special skill 
undertakes, quite irrespective of contract, to 
apply that skill for the assistance of another 
person who relies upon such skill, a duty of 
care will arise. The fact that the service is to 
be given by means of or by the 
instrumentality of words can make no dif- 
ference. Furthermore, if, in a sphere in 
which a person is so placed that others could 
reasonably rely upon his judgment or his 
skill or upon his ability to make careful 
inquiry, a person takes it upon himself to 
give information or advice to, or allows his 
information or advice to be passed on to 
another person who, as he knows or 
should know, will place reliance upon it, 
then a duty of care will arise.*! 


It should be noted too, that Lord 
Devlin, while not in favor of 
committing himself to any rigid 
formulation, stated: 
The speeches of your Lordships today as well 
as the judgment of Denning L.J. to which I 
have referred - and also, I may add, the 
proposition in the American Restatement of 
the Law of Torts, vol. III, p. 122, para. 552, 
and the cases which exemplify it - will offer 
good guidance as to what ought to be said.** 
Hedley Byrne has proved to bea 
landmark case in English tort law. It 
is to be hoped that Kovaleski proves 
to be the inception of the concept in 
Florida and “that an expanding 
body of case law can now be 
expected to develop in [Florida] in 
this wider field, as prospective 
plaintiffs’ advisers flex their legal 
muscles.”33 In any event, the 
emergence of a consistent rule of 
tort law can hardly be too much, 
at least, to hope for. Oo 


1 363 So.2d 1156 (Fla. lst D.C.A. 1978). 

2 142 Fla. 528, 195 So. 195 (1940). 

3 Compare, Rogers, 1935 Mechanics and 
Materialman’s Lien Law and Other Laws 
Effecting [sic] the Transfer of Title to Real 
Estate, 11 Fa. L. J. 1 (1937) with Cochran, 
The Root of Title Concept or How to Use the 
Florida Marketable Record Title Act, 52 
Fia. B.J. 287 (1978). 

4 Per Cardozo J. 255 N.Y. 170, 179; 174 
N.E. 441, 444 (1931); See Candler v. Crane, 
Christmas & Co. [1951] 2 K.B. 164; as to 


accountants’ liability see e.g. Investment 
Corp. of Florida v. Buchman, 208 So.2d 291 
(Fla. 2d D.C.A. 1968); Cananeral Capital 
Corp. v. Bruce, 214 So.2d 505 (Fla. 3d 
D.C.A. 1968). 

5 See Candler, supra note 4 at 183 for the 
example of the marine hydrographer. 

® 108 So.2d 462 (Fla. 1958). 

7 345 So.2d 763 (Fla. 4th D.C.A. 1977). 

8 217 N.Y. 382, 111 N.E. 1050 (1916). 

® 285 So.2d 397 (Fla. 1973). 

10 Td. at 402. 

1 363 So.2d 1156, 1161-62 (Fla. lst D.C.A. 
1978). 

12 391 Mich. 6, 215 N.W. 2d 149 (1974). 

13 Spence v. Three Rivers Builders & 
Masonry Supply, Inc., 353 Mich. 120, 90 
N.W. 2d 873 (1974). 

4 215 N.W. 2d at 154. 

15 Td. at 156. 

16 285 So.2d at 402. 

17 RESTATEMENT OF ‘Torts 2d $552: 
Information Negligently Supplied for the 
Guidance of Others. 

(1) One who, in the course of his 
business, profession or employment, or in 
any other transaction in which he has a 
pecuniary interest, supplies false 
information for the guidance of others in 
their business transactions, is subject to 
liability for pecuniary loss caused to them by 
their justifiable reliance upon this 
information, if he fails to exercise reasonable 
care or competence in obtaining or 
communicating the information. 

(2) Except as stated in Subsection (3), 
the liability stated in subsection (1) is limited 
to loss suffered: 

(a) by the person or one of a 
limited group of persons for whose 
benefit and guidance he intends to supply 
the information or knows that the recipient 
intends to supply it; and 

(b) through reliance upon it in a 
transaction that he intends the information to 
influence or knows that the recipient so 
intends or in a_ substantially similar 
transaction. 

See also comment h thereto. 

18 See e.g. Watson v. Jones, 41 Fla. 241, 25 
So. 678 (1899). 

19 See e.g. Hill, Damages for Innocent 
Misrepresentation [1973] Cotum. L. Rev. 
685; Jones, The Communicative Torts 54 
Tex. L. Rev. 1 (1975); Prosser, HANDBOOK OF 
THE Law oF Torts 704-710 (4th ed. 1971). 

20 Prosser, supra note 19, at 706. 

21 Spence v. Three Rivers Builders & 
Masonry Supply, Inc., 353 Mich. 120, 126, 90 
N.W. 2d at 873, 878 (1974). 

#2 Cann v. Wilson, [1888] Ch. Div. 39. 

83 LeLievre v. Gould [1893] 1 Q.B. 491. 

2% [1889] 14 A.C. 337. 

%5 Watson v. Jones, 41 Fla. 241, 25 So. 678 
(1899). 

%6 Ostreyko v. B.C. Morton Org. Inc., 310 
So.2d 316, 318 (Fla. 3d D.C.A. 1975). 

37 [1964] A.C. 465. 

8 Td. at 466 [headnote]. 

29 233 N.Y. 236, 135 N.E. 275 (1922). 

30 944 N.Y. 331, 155 N.E. 662 (1927). 

31 [1964] A.C. 502-03. 

32 Td. at 531. The reference is to Denning 
L.J.’s dissent in Candler v. Crane, Christmas 
& Co. [1951] 2 K.B. 164, supra note 4. 

33 With apologies to I.N. Duncan Wallace, 
Q.C. for a quotation paraphrased and used 
slightly out of context taken from Tort 
Demolishes Contract in New Construction, 
[1968] Law Quarrery Rev. 60, 69. 
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buy automobile? 


conveyed bya minor jn back seat 


Air rights granted by a former owner 


Joint tenancy 
terminated 


How many times have you heard this question 
from uninformed clients — and even from 
others who should know better? 


The answer, of course, is “you could 

buy a home as simply as you buy an automobile 
if the real property laws in all the states were 
changed to eliminate traditional rights which 
Americans enjoy in land.” 


But thoughtful men and women recognize that, 
under our system of laws, more Americans own 
their own homes than is true anywhere else 
in the world. And the experts involved in the 
transfer of real estate titles (lawyers, mortgage 
lenders, real estate brokers, home builders 


Title unmarketable because of navigational servitude 


— and title insurance professionals) have 
helped make this possible. 


Does anyone in his right mind really want title, 
to real property transferred that simply at 
the sacrifice of historic interests in land which 
have been established for the protection of our 
citizens? 


American Title Insurance Company helps 
mankind fulfill a basic human desire; the secure 
ownership of real property. It is our 
responsibility to protect mortgage lenders, 
purchasers and leasehold owners against losses 
arising from defects in title as insured. And 
we do! 


Serving the American community in 45 states, the District of Columbia, Puerto Rico, Virgin Islands 
and the Netherlands Antilles through a network of regional and branch offices, policy-writing agents 
approved attorneys and these affiliated companies: 


The Title Insurance 
Corporation of Pennsylvania 


Columbia Real Estate 
Title Insurance Company 


/ \ american title insurance company 


Home Office: 1101 BRICKELL AVENUE ¢ P.O. BOX 01-5002 * MIAMI, FLORIDA 33101 © (305) 374-4300 


Texas Title Guaranty 
Company, Inc. 


a subsidiary of The Continental Corporation 
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LEARN FROM THE BEST 


Hastings Center forTrial 
and Appellate Advocacy’s ninth 
Annual College of Advocacy 


CRIMINAL COLLEGE, July 31-Aug. 4 
CIVIL COLLEGE, Aug.5- Aug. I! 


Why should you attend 
the Hastings College of Advocacy? 


1. TIME PROVEN PROGRAM A seven day Civil program and a four day Criminal program 

which has graduated over 2500 attorneys in the last eight years. 

2. DEMONSTRATION You observe experts in a six hour simulated trial on day One of 
OF FULL TRIAL the College. 

3. INDIVIDUAL CRITIQUE Workshops with a maximum of fifteen attorneys meet for four 
IN SKILL DEVELOPMENT hours each day. Participants conduct examination of witnesses, 
WORKSHOPS and work on arguments. Performances are critiqued by experts. 

4. EXPERT DEMONSTRATION Demonstrations and lectures presented by prominent trial 
AND LECTURES attorneys in personal injury and business litigation. Different 

topics daily. 

5. TOPIC DIVERSITY Program and workshops cover topics from voir dire to examination 

of a witness to summation. 

6. BAR CREDIT Continuing legal education credit for state requirements. 

7. SPECIALIZED The choice of specialization in Civil or Criminal. In civil 
IN DEPTH EDUCATION practice you can choose between business and personal injury. 


Learn specific skills as well as general ones. 


8. A FACULTY OF NATIONALLY 
PROMINENT LITIGATORS 


9. $350.00 FOR SIXTY HOURS 
OF INSTRUCTION 


10. LOCATED IN SAN FRANCISCO All programs are held at Hastings College of the Law. 


College of Advocacy 

Hastings College of the Law (415) 557-2205 
198 McAllister Street 

San Francisco, California 94102 


Please enroll me in: C) Both Colleges UO Civil College of Advocacy (Check one below) 

QO College of Criminal Justice Advocacy C) Business Litigation Workshop 
CL) Please send me additional information CO) Personal Injury Litigation Workshop 

Name 

Firm 

Address 
(street) (city) 

State Zip Telephone 


The College is traditionally unable to accept a substantial number of applicants due to full enrollment. Please register and make 


your hotel reservations early. (A deposit of $125 for each program will reserve your place until May 10, 1979.) 
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Confrontation Clause: 


Hearsay, 


Cross-Examination, and the Right 


To Prepare a Defense 


By Harry M. Hipier 


The sixth amendment of the 
United States Constitution and 
Article I, §16, of the Florida 
Constitution provide that in all 
criminal prosecutions the accused 
shall be given the right to confront 
witnesses. The right to confront 
witnesses is deeply rooted in 
American jurisprudence and 
remains a “fundamental right 
essential to a fair trial” in criminal 
proceedings.! 

This article will explore the case 
law and principles governing a 
defendant’s right to confrontation, 
and inform the practitioner which 
type situations may violate an 
accused’s federal and state 
constitutional rights. 

The confrontation clauses of both 
federal and _ state constitutions 
provide a criminal defendant with 
the right to face an accuser in an 
open and complete proceeding. 
The reason for the constitutional 
guarantee is that confrontation 
secures an opportunity to test the 
veracity of a witness’s testimony by 
cross-examination and allows both 
the judge and jury to evaluate 
demeanor in open court. The 
confrontation clause is applicable 
when deciding the innocence or 
guilt of a criminal defendant in trial 
proceedings, and remains 
applicable in all critical stages of a 
criminal prosecution, including 
suppression hearings,? bail 
proceedings,*® preliminary 
hearings,‘ post-indictment police 
lineups,> jury qualification and 
deliberation,’ and sentencing 
proceedings in death cases,’ but not 
to probation revocation hearings.® 
Situations which have been held not 
to violate a defendant’s right to 
confrontation include: dying 
declarations,® spontaneous 
exclamations within the res gestae 
of an incident,!® statements and 
declarations against one’s interest,!! 
statements of a coconspirator,!® 
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former testimony of an unavailable 
witness,!3 and business and official 
records.!4 


Personal Presence, Cross- 
Examination, and Former 
Testimony 


The confrontation clause 

emphasizes the importance of 
personal presence of the witness at 
trial, and granting defense counsel 
an opportunity to cross-examine. 
Both give the trier of fact an 
opportunity to observe a witness’s 
demeanor as an aid in evaluating 
credibility. However, two Florida 
Supreme Court cases indicate that 
neither personal presence of the 
witness nor actual cross- 
examination at trial is indispensable 
for admissibility of former 
testimony. In Richardson v. State,’ 
one witness at a preliminary hearing 
testified against the defendant 
without a court reporter present. 
After the hearing the witness died. 
At the preliminary hearing the 
defendant was present and 
represented by counsel, who cross- 
examined the witness at the time. At 
trial, witnesses testified to 
statements the deceased made at 
the preliminary hearing. The 
Supreme Court held that the 
confrontation requirement was met 
where there was an opportunity to 
cross-examine the witness under 
oath by defense counsel at the 
preliminary hearing: 
A time-honored and universally recognized 
exception to the hearsay rule is the so-called 
“former testimony” exceptions. Under this 
rule, evidence of third parties as to the 
testimony of a deceased witness given under 
oath in a preliminary hearing or other 
judicial proceeding where the defendant 
was represented by counsel, had 
opportunity to confront and cross-examine 
the witness, is admissible in a subsequent 
trial. 

In a more recent decision on 
former testimony and its admission 
into evidence, State v. Basiliere,'® 


criminal low 


the victim appeared at a deposition 
and was examined under oath by 
defense counsel even though the 
defendant was not present during 
the taking of the deposition. Before 
trial the victim died, and the state 
filed a motion to use the deposition 
testimony of the victim as evidence 
in defendant's trial. The Supreme 
Court held that the deposition of 
the victim was not admissible as 
evidence in the defendant’s trial 
because the defendant would be 
deprived of his right of 
confrontation and because Fla. R. 
Crim. P. 3.190(j), requiring a 
motion to perpetuate testimony, 
was not complied with. 

Richardson and Basiliere indicate 
that for testimony of a deceased to 
be admissible at trial from a former 
hearing the following criteria must 
be met: (1) there must have been an 
opportunity to cross-examine the 
witness by defense counsel at the 
former hearing; (2) defendant must 
have been present at the time; or (3) 
there must have been notice that the 
deposition would be used at a later 
time. 


Bruton Rule: Joint 
Trials of Codefendants 


An accused’s right to confronta- 
tion may be violated at a joint trial 
with a codefendant who does not 
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testify by the admission of the 
codefendant’s confession incul- 
pating the accused. In Bruton v. 
United States," a joint trial of 
petitioner and one Evans, a 
codefendant, resulted in the 
conviction of both. A prosecution 
witness testified that Evans 
confessed to him that Evans and 
petitioner committed a robbery. 
During trial, the judge instructed 
the jury that although Evans’ 
confession was competent 
evidence against Evans, it was 
inadmissible hearsay against the 
petitioner and must be disregarded 
in considering petitioner’s guilt or 
innocence. The Supreme Court 
held: 


. . . because of the substantial risk that the 
jury, despite instructions to the contrary, 
looked to the incriminating extrajudicial 
statements in determining petitioner's guilt, 
admission of Evans’ confession in this joint 
trial violated petitioner's right of cross- 
examination secured by the Confrontation 
Clause of the Sixth Amendment. 


While a defendant has a 
constitutional right to face the 
actual accuser in an open 
proceeding, not all instances of a 
Bruton violation are reversible 
error. Where ample independent 
proof of guilt of each party exists, a 
technical Bruton violation may be 
harmless error.!8 

In a more recent decision, 
Holloway v. Arkansas, a single 
court-appointed defense counsel 
provided joint representation for 
codefendants. Defense counsel 
moved for the appointment of 
separate counsel due to confidential 
information he received from 
codefendants, and because he was 
confronted with the risk of 
representing conflicting interests 
and could not provide effective 
assistance of counsel for each of his 
clients. Although the Supreme 
Court reversed the judgments of 
conviction on the grounds that the 
codefendants were denied 
effective assistance of counsel, the 
high court indicated that such a 
conflict precluded defense counsel 
from adequately defending his 
client and confronting adverse 
witnesses in a _ face-to-face 
confrontation: 
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Joint representation of conflicting 
interests is suspect because of what it tends 
to prevent the attorney from doing. For 
example, in this case it may well have 
precluded defense counsel for Campbell 
from exploring possible plea negotiations 
and the possibility of an agreement or a 
favorable sentencing recommendation 
would be acceptable. Generally speaking, a 
conflict may also prevent an attorney from 
challenging the admission of evidence 
prejudicial to one client but perhaps 
favorable to another, or from arguing at the 
sentencing hearing the relative involvement 
and culpability of his clients in order to 
minimize the culpability of one by 
emphasizing that of another. Examples can 
be readily multiplied. The mere physical 
presence of an attorney does not fulfill the 
Sixth Amendment guarantee when the 
advocate’s conflicting obligations have 
effectively sealed his lips on crucial matters. 


Right to Prepare a Defense 


Granting a defendant discovery 
before trial gives defense counsel 
an opportunity for a meaningful 
and effective confrontation, and 
eliminates an element of surprise 
during trial. state courts, 
Fla.R.Crim.P. 3.220 generally 
requires the prosecution to disclose 
to defense counsel relevant 
information to aid in its 
preparation; the Jencks Act, 18 
U.S.C.A. §3500, is a limited move to 
enable a meaningful confrontation 
during federal criminal trials. One 
example where disclosure is 
required is where a confidential 
informant becomes involved. A 
leading case in Florida is State v. 
Hassberger and Grimes,® where 
the defendants allegedly delivered 
drugs to a confidential informant. 
Defense counsel moved for 
disclosure of the informant’s 
identity. The trial court entered a 
protective order which required the 
informant to be present at trial but 
that the prosecution need not 
furnish the defense with the true 
name and address of the informant. 
At trial, the prosecution called the 
informant as a witness, and the 
defense cross-examined him as 
much as possible without knowing 
his real name and address. The 
Fourth District Court of Appeal 
reversed the convictions, and the 
Supreme Court held that the 
defendants were denied the right to 
effectively confront witnesses, 
when no real threat against the 
informant was shown. 

No fixed rule as to disclosure of a 
confidential informant exists. 
Instead, the law in Florida attempts 
to balance a concern for the safety 


of an informant and the right of a 
defendant to fully confront 
witnesses. Although the prose- 
cution has a limited privilege to 
withhold the identity of a 
confidential informant, disclosure 
may be required where the 
informant provides law enforce- 
ment agents with information in 
their investigation, when the 
accused's identity is an issue, or 
when the informant was an active 
participant in the offense charged 
against the defendant.?! 

Another example when 
disclasure is required to give 
defense counsel an opportunity 
effectively to confront witnesses at 
trial is Fla.R.Crim.P. 3.220(a)(1) 
concerning prosecutor’s obligation. 
The rule provides that any written 
or recorded statement made by the 
accused, together with the name of 
each witness to the statement and 
any tangible papers or objects of 
the accused, must be disclosed to 
defense counsel for inspection. In 
Richardson v. State,** the Supreme 
Court held that violation of the 
Florida Rules of Criminal 
Procedure by the prosecution 
would require an appellate court to 
reverse a conviction unless the trial 
court conducted a full inquiry into 
circumstances surrounding 
noncompliance to determine if 
prejudice resulted against the 
defendant. Besides reversing a 
conviction, failure to comply with 
discovery may result in dismissal of 
the charges by the trial court,” 
excluding testimony adverse to a 
defendant,“ or allowing defense 
counsel to depose or interview such 


witnesses before  cross-examin- 
ation. 
Competency of Children 


The test of competency of a child 
is intelligence and ability to recall 
and to appreciate the obligations of 
an oath, not merely age.** The 
delicate balance between 
determining the trustworthiness 
and reliability of a youth’s 
testimony and a defendant's right to 
confront competent testimonial 
evidence at trial presents special 
problems for a trial judge, who 
must protect society’s right to 
punish the guilty and an accused’s 
right to confront competent 
testimony at trial. While the res 
gestae exception to the hearsay rule 
may overcome objections to the 
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introduction of out-of-court 
statements, the exception does not 
solve all problems, and statements 
may be inadmissible because of 
other evidentiary problems. In the 
early case of Adams v. State*’ the 
widow of the deceased testified 
that immediately after the deceased 
was shot a young boy stated, “Why 
have you shot my papa?” At trial 
several years after the incident, the 
trial judge ruled that the boy did not 
have adequate comprehension at 
the time to testify in court, but 
allowed the child’s exclamations as 
heard by a witness into evidence. 
The Supreme Court held that while 
determination of the competency 
of a child remains within the sound 
discretion of the trial judge, 
reversible error occurred where an 
incompetent child’s exclamations 
were introduced into evidence as 
part of the res gestae of the crime by 
a third-party witness. 

In Purdy v. State, prosecution 
witnesses testified concerning the 
victim’s exclamation at the scene 
that the defendant had committed a 
sexual battery on a child under 11. 
The defendant argued that the 
admission of the victim’s out-of- 


court declaration violated his right 
to confrontation and cross- 
examination, and was an improper 
exception to the hearsay rule. The 
Supreme Court rejected that 
argument, and held that the seven- 
year-old victim’s out-of-court 
declarations made immediately 
after the assault were admissible to 
refute any inference questioning 
the assailant’s identity. 

Where a witness summarizes a 
child’s declaration rather than 
testifying to a simple restatement, 
such may violate an accused’s right 
to confrontation. In Custer v. 
State,®® the testimony of the victim’s 
mother included not only what her 
child told her but also conclusions. 
The Supreme Court reversed the 
conviction because the mother’s 
testimony went beyond a simple 
restatement of the declaration 
made at or about the time of the 
crime. 


Tangible Evidence 


Athough the confrontation clause 
speaks in terms of a defendant's 
right to confront witnesses, Florida 
courts have held that the right to 


confrontation includes the right to 
confront tangible evidence. In 
Johnson v. State, a mistrial was 
declared during the defendant’s 
first trial for murder. Upon retrial, 
defense counsel requested all 
physical evidence relative to the 
gun with which the state charged 
the defendant was armed at the 
time of the crime. The bullet which 
had caused the victim’s death had 
been produced at defendant’s first 
trial but could not be found 
thereafter. The trial court granted 
defendant’s motion to produce the 
bullet to allow the defendant's 
expert to have an opportunity to 
examine it upon retrial. The Third 
District Court of Appeal held that it 
was reversible error to allow the 
state’s ballistics expert to testify as 
to markings on the bullet, where the 
state could not produce the bullet 
for examination by the defendant's 
own expert: 


.. We think that appellant’s right to examine 
tangible evidence is a part of his right to the 
confrontation of witnesses against him and 
the right to a full and complete cross- 
examination of the witnesses who are to be 
presented against him. 


In Alexander v. State,! heroin 
exhibits were marked for 
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identification without actually 
being .offered and admitted into 
evidence. The Third District Court 
of Appeal reversed the conviction 
because failure to introduce the 
exhibits into evidence deprived the 
defendant of his right to confront 
tangible evidence. 

While Florida state courts have 
required the prosecution to 
produce tangible evidence as part 
of discovery procedures and the 
right to confrontation, the federal 
courts appear to hold that it is the 
witness whom a defendant is 
entitled to confront. In United 
States v. Williams,®2 the court was 
faced with a problem resulting 
from the admission of expert 
witness testimony based on records 
never introduced into evidence. 
The en banc federal court 
concluded that as long as the expert 
is personally available for cross- 
examination and there is ample 


opportunity for the defense to 
question the authenticity and 
accuracy of the sources relied upon 
by the expert, admission of the 
expert’s testimony did not violate 
the confrontation clause. 


Scope of Cross-Examination 


Subject to the trial judge’s sound 
discretion to control the scope of 
cross-examination, the right to 
confrontation necessarily requires 
defense counsel to have an 
opportunity for full and vigorous 
cross-examination. Broad latitude 
should be given defense counsel to 
allow him or her to elicit relevant 
and material testimony and place a 
witness in a proper setting. Failure 
to allow defense counsel to 
represent the client through a 
vigorous and complete cross- 
examination may deny a defendant 
both state and federal constitutional 
rights, and infringe upon the 
attorney's duty to zealously guard 
the client’s interests. In a contempt 
case, Olds v. State, the trial judge 
found fault with the attorney’s 
efforts to impeach a witness. In 
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reversing the contempt conviction, 


the Fourth District Court of Appeal 
stated: 


. . Without doubt appellant was vigorous 
and zealous, and this under somewhat 
strained and provocative circumstances. 
However, it is indisputable that a lawyer 
should afford his client the best 
representation he can. He is duty bound to 


fully protect the interests of a client. 


Because honest, good faith 
arguments of an attorney in 
presenting his client’s case 
vigorously are essential to the fair 
administration of justice, cross- 
examination by defense counsel 
may include questions concerning 
bias and interest in the outcome of 
the litigation*4 whether there exists 
a pending civil suit or criminal 
charge against the witness,*5 
conviction of a crime,** memory 
and knowledge,” addiction and 
intoxication,?® character and 
reputation,®® prior inconsistent 
statements,” alleged expertise on a 
matter in issue,*! and matters which 
may modify and supplement facts 
testified to on direct examination.” 


Conclusion 


This article has dealt with the law 
governing a defendant’s 
constitutional right to 
confrontation. Both federal and 
state constitutions provide a 
defendant with safeguards for an 
open confrontation when _ the 
prosecution initiates judicial 
criminal proceedings. Liberalized 
discovery in Florida has aided 
defense counsel to prepare for an 
effective and vigorous 
confrontation at trial. While 
defense counsel should be given 
broad latitude to elicit testimony 
designed potentially to impeach 
adverse witnesses, only relevant 
and material questions should be 
allowed and asked so defense 
counsel may place a witness in a 
proper setting. Oo 


1 Pointer v. Texas, 380 U.S. 400, 404 
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2 State v. Sigerson, 282 So.2d 649 (Fla. 2d 
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‘ Moore v. Illinois, 98 S.Ct. 458 (1977); 
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FSU Law Review 


Volume VII, No. 1, of the Florida 
State University Law Review will 
be published in early May 1979, and 
will contain the articles listed 
below. To obtain complete 
publication and subscription 
information write Michael A. Jones, 
Managing Editor, Florida State 
University Law Review, 205 
College of Law, Tallahassee, 
Florida 32306. 


“Capital Gains and Losses: A 
Primer (Part One),” by Thomas J. 
Gallagher, Jr., legislative counsel, 
Joint Committee on Taxation, 
United States Congress. This is a 
comprehensive discussion of the 
capital gains tax as applied to both 
individuals and businesses. Written 
mainly as an introduction to this 
area of the law, the article is of great 
interest to general practitioners and 
students alike. And in light of the 
recent changes in federal income 
tax law, it is a valuable research aid 
to the tax specialist. 

Gallagher begins with a thorough 
analysis of the statutory provisions 
and the “trade or business” 
requirements of the Code. Next he 
examines the various judicial and 
statutory exceptions, including 
Corn Products, Midland-Ross, and 
§1231. Part one of the article 
concludes with a discussion of the 
new constructive ownership rules 
of §1239, depreciation recapture, 
and asset allocation problems upon 
the sale of a business. 

Part two, to be published in 
Volume 7:2, will consider the sale or 
exchange requirement, the holding 
period, and the mechanics of the 
tax. 

“The Discriminatory Effect of 
At-Large Elections,” by Barbara L. 
Berry and Thomas R. Dye blends 
judicial analysis and social science 
data in examining the effect at-large 
elections have in cities. The article 
reviews the United States Supreme 
Court’s decisions on the use of 
multi-member districts. It provides 
systematic evidence that the choice 
of at-large elections has an adverse 
impact on representation 
afforded blacks on city councils 
and that such elections are invidious 
and discriminatory in violation of 
the 14th amendment. 


“EPA and Administrative 
Inspections,” by Robert W. Martin, 
Jr., assistant professor, Florida 
State University College of Law. 
This article examines the effect of 
recent Supreme Court decisions 
regarding warrantless adminis- 
trative inspections on_ similar 
inspections conducted pursuant to 
regulatory statutes administered by 
the Environmental Protection 
Agency (EPA). In particular the 
author considers the extent to which 
such inspections might be 
burdened by the decision in 
Marshall v. Barlow’s, Inc., 436 U.S. 
307 (1978). 

The author gives particular 
attention to the issue of probable 
cause in administrative inspection 
situations. The various exceptions 
to the warrant requirement are also 
examined for applicability in the 
context of EPA enforcement. 

“Constitutional Law—Equal 
Protection—Statute Distinguishing 
Between Types of Establishments 
in Which Billiard Tables are 
Located Held Unconstitutional— 
Rollins v. State, 354 So.2d 61 (Fla. 
1978),” by William Tarr. The 
Florida Supreme Court determined 
that no rational basis existed for the 
statutory classification which 
allowed minors to play billiards ina 
bowling alley but not in a billiards 
establishment. This comment 
reviews the history of the statute 
held unconstitutional and outlines 
how other states have addressed the 
issue of minors in billiards 
establishments. 

“Constitutional Law—Self- 
Incrimination—Florida Supreme 
Court Signals Possible Retreat in 
Protection Against Compulsory 
Production of Incriminating 
Documentary Evidence—Travaris 
v. Scruggs, 360 So.2d 745 (Fla. 
1978),” by Elizabeth J. Daniels. Ina 
proceeding for a writ of 
prohibition, the Florida Supreme 
Court held that petitioner (indicted 
for first degree murder) had not 
been immunized from prosecution 
when his secretary complied with 
the subpoenas duces tecum to 
produce petitioner’s personal 
appointment book and certain 
medical records. The comment 
focuses on whether the compelled 


production of documentary 
evidence forced defendant to be a 
witness against himself, a point the 
court did not consider in depth 
because only resolution of the 
immunity issue was required. 

“Criminal Law—Mistrial 
Declaration—Over Defendant’s 
Objection, Prosecution Must 
Demonstrate High Degree of 
Manifest Necessity or Repro- 
secution Will Be Barred (Arizona v. 
Washington, U.S. 1978),” by 
Thomas J. Walsh, Jr. 

In a recent decision, the Supreme 
Court extended the 1821 Perez 
manifest necessity requirements for 
mistrial declarations declared over 
the defendant’s objection. 

“Criminal Law—Objection and 
Motion for Mistrial Now Required 
to Preserve an Improper Comment 
on the Defendant’s Silence for 
Appellate Review—Clark v. State, 
363 So.2d 333 (Fla. 1978),” by 
Shawn Ettingoff. 

This article considers the 
propriety of these requirements in 
light of the less stringent 
alternatives which were available to 
the court. 

“Constitutional Law—Equal 
Protection—A Florida Standard in 
Equal Protection—In Re Estate of 
Reed, 354 So.2d 864 (Fla. 1978),” by 
Laurel D. Landry. 

This case is significant in that the 
Florida Supreme Court breaks 
from a previous line of reasoning 
used in cases upholding the 
constitutionality of statutes 
containing sex-based classifi- 
cations. The court used a separate 
standard in determining the 
constitutionality of statutes under 
the Florida Constitution. The court 
has thus indicated that it will closely 
examine the relationship between 
legislative goals and gender-based 
classifications to determine 
constitutionality under the Florida 
Constitution. Prior to this decision 
the court neither made no such 
examination nor any distinction 
between standards for the U.S. 
Constitution and standards for the 
Florida Constitution as applied to a 
gender-based classification. 

“Securities Regulation—the 
Extension of Potential Aiding and 
Abetting Liability to Broker- 
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Dealers Under Rule 10b-5 of the 
Securities and Exchange 
Commission—Rolf v. Blyth, 
Eastman Dillon & Co., 570 F.2d 38 
(2d Cir. 1978),” by Michael S. 
Hawley. 

The author discusses the court’s 
extension of potential liability 
under Rule 10b-5 to include broker- 
dealers as aiders and abettors of an 
investment advisor’s primary fraud 
in purchasing unsuitable securities 
when the broker-dealers merely 
execute the orders given to them by 
the investment advisor pursuant to 
the advisor’s discretionary 
authority. The effect of placing the 
burden of determining investment 
suitability on the broker-dealer is 
also analyzed. 

“Tort Law—Contribution—Right 
of Contribution Is Not Barred by 
the Doctrine of Interspousal 
Immunity in Florida—Shor v. Paoli, 
353 So.2d 825 (Fla. 1977),” by June 
Allen. 

After this decision contribution 
from a joint tortfeasor who is the 
spouse of the injured party is 
permissible in Florida despite the 
doctrine of interspousal immunity. 


“Torts—Strict —Liability—Dog 
Owners Virtual Insurers for Any 


Damage Caused by Their Dogs— 


Mapoles v. Mapoles, 350 So.2d 1137 
(Fla. 1st Dist. Ct. App. 1977),” by 
Helio De La Torre. Considers 
whether statutory liability of dog 
owners should be limited to 
situations where the injury results 
from some canine characteristic, or 
whether it should extend to any 
situation in which a dog is involved 
and a person is injured. 


Books reviewed include Florida 
Workmen’s Compensation Law by 
Honorable Jonathan L. Alpert and 
Patrick J. Murphy, reviewed by 
Stephen Marc Slepin, and Policy 
and Pollution by James E. Krier and 


Edmund _ Ursin, reviewed by 
Patricia V. Russo. 
University of Miami 


Law Review 


The Third Annual Baron de 
Hirsch Meyer Lecture Series of the 
University of Miami Law Review 
was published in Volume 33, No. 1, 
November 1978 issue. For copies 
contact Peter J. Valeta, Business 
Manager, University of Miami Law 
Review, Coral Gables, Florida 
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33124. Content of the issue includes 
the following: 

“The Adversary Society: Keynote 
Address of the Third Annual Baron 
de Hirsch Meyer Lecture Series” by 
Justice William H. Rehnquist. 

In recent years litigants have 
pressed the courts to resolve 
disputes which were formerly 
regulated by other social and 
political institutions. Mr. Justice 
Rehnquist stresses the crucial 
importance of nongovernmental 
institutions in our society. He 
discusses the need to evaluate the 
disruptive effect of an adversary 
proceeding between parties who 
must continue in an ongoing 
relationship after their dispute has 
been settled. The author then 
suggests that in order to preserve 
certain social institutions, limits 
must be placed on the use of 
adversary proceedings. 

“The Courts and Social Policy: 
Substance and Procedure” by 
Judge Henry J. Friendly. 

Judge Friendly admits that the 

courts must address themselves in 
some instances to issues of social 
policy. He would prefer, however, 
that a court rest its decision on an 
ascertainable jural principle rather 
than support its decision on the 
basis of its conception of what is 
desirable social policy. When courts 
do rely on social or economic data, 
they should observe procedural 
fairness as a goal in its own right and 
as a tool toward obtaining correct 
and complete information. When 
the economic and social data is 
indeterminate, a court should 
refuse to base its decision on such 
information. If a decision is made 
and the courts frame an elaborate 
decree, they should remember that 
they are engaged in rulemaking and 
operate as other rulemakers, 
keeping close watch over the 
effects of their ruling. 
_ “Seven Pluralist Fallacies: In 
Defense of the Adversary Process— 
A Reply to Justice Rehnquist” by 
Laurence H. Tribe. 

The author analyzes the role of 
litigation in a pluralistic society 
through his discussion of the 
“pluralist’s fallacies,’ seven 
characteristic errors underlying 
much opposition to judicial 
activism. He advocates a large and 
active role for the adversary 
process in order to ensure that less 
established groups have a forum in 
which to protect their interests. 


Commentary 

“The Judging Glass” by Kenneth 
M. Casebeer. 

The author traces the common 
thread running through the analysis 
of judicial review by the 
symposium speakers. He posits that 
while all three speakers support 
equally activist positions, their 
allegiance to divergent values and 
political theories results in their 
opposed statements on the activist 
debate. He compares the dialogue 
in this symposium to that of the 
Justices in the 1940’s_ which 
discourse explicitly was grounded 
in a struggle over values. The author 
concludes that courts must 
structure the form of their opinions 
in a manner which clearly 
demonstrates the relationship 
between the chosen social values 
and the resulting decision. 

“Authority and Autonomy: the 
State, the Individual and _ the 
Family” by M. David Gelfand. 

This commentary focuses 
primarily upon the views expressed 
by Justice Rehnquist in his de 
Hirsch Meyer lecture. The author 
argues that a corollary to Justice 
Rehnquist’s view that the 
judiciary should defer to the 
authority of private institutions 
over the individual, to protect those 
institutions, would be to adopt a 
judicial attitude of supporting 
private institutions against 
legislative interference. An 
examination of Justice Rehnquist’s 
judicial opinions in the area of 
constitutional family law reveals 
exactly the opposite position. The 
author concludes that Justice 
Rehnquist’s position of judicial 
deference to legislative decisions 
over the family may lead to 
destruction of the institution rather 
than to preservation of the family 
and suggests ways of accommo- 
dating the interests of individual 
family members, the interest of the 
family as an institution and the 
legitimate police power and parens 
patriae regulations of the state. 

“Beyond Legitimacy” by Steven 
Wisotsky. 

The author analyzes the scholarly 
debate over the legitimacy of the 
institution of judicial review. He 
suggests that, as a reaction to 
unjustified criticism of the 
institution, defenders of judicial 
review have articulated proposi- 
tions which advance constitutional 
jurisprudence beyond the issue of 
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legitimacy. He argues that the time 
has come for courts to de- 
emphasize prudential consider- 
ations and to concentrate on the 
substantive correctness of their 
decisions and on the standards of 
review which the courts employ. 


Student Works 


“Copyright and the First 
Amendment” by Jeffrey Oakes. 

The author proposes a novel 
approach to the resolution of 
conflicts between a copyright 
holder’s interests and the public’s 
first amendment right to receive 
information of public interest and 
concern. Rejection of customary 
balancing is advocated in favor of a 
more workable and predictable 
method of dealing with highly 


annual writing 
contest 


complex and potentially volatile 
conflicts. 

“Developments in the Law of 
Vertical Nonprice Restrictions: A 
Welcome Return to the Rule of 
Reason” by Paul A. Koches. 

The Supreme Court of the 
United States reversed a prior 
holding and ruled that nonprice 
restrictions on competition among 
distributors are not a per se 
violation of section 1 of the 
Sherman Act. In so doing, the Court 
placed significant reliance on the 
economic implications of the 
challenged marketing arrange- 
ment. The author explores the 
Court’s increased sensitivity to 
marketplace realities in its decision 
to return to a more flexible standard 
of gauging the illegality of vertical 
restriction schemes. The business 
planner is cautioned on possible 
antitrust pitfalls resulting from the 
newly engendered economic 
efficiency guidelines. In 


conclusion, the reinstatement of a 
reasonableness approach is 
welcomed. 

“Venue Under the Antitrust 
Laws: Amenability of Parent 
Corporations to suit by Virtue of 
Their Subsidiarys’ [sic] Activities.” 

The courts have developed two 
tests for determining the proper 
judicial districts in which corporate 
defendants in antitrust suits may be 
sued under section 12 of the 
Clayton Act. The United States 
Court of Appeals for the Seventh 
Circuit applied the less restrictive 
test in holding that the parent 
corporation was “transacting 
business” in the local district 
through the activities of its 
subsidiary. The author agrees with 
the court’s application of a totality- 
of-circumstances analysis in finding 
that venue was proper but criticizes 
the court for not having taken the 
opportunity to inter the more 
restrictive test. Oo 


The third annual article writing contest of The Florida Bar Journal is 


underway. Articles to be considered in the competition will be those 
published in the Journal between May 1978 and April 1979. 

First place cash awards and plaques will be presented at the Annual 
Convention in June 1979 to authors in three categories: practical “how- 
to-do-it” discussions, general discussions, and specialized columns 
sponsored by sections and committees of the Bar. 

Members of the Journal Editorial Board will judge articles on basis of 
content, clarity, accuracy and usefulness. No special entry form or 
application is necessary. The only requirement is to submit an article for 
review by the Editorial Board, and if it is published, it will be considered in 
the competition. 

Authors may submit articles for possible publication in the Journal by 
sending manuscripts not exceeding 15 double-spaced lettersize pages 
to Managing Editor, The Florida. Bar Journal, Tallahassee, Florida 32304. 
Specialized columns.will be submitted to the section or committee editor 
for consideration of publication. 
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By Thomas M. Gonzalez 


Contrary to its title, this article 
has two purposes. First, as stated, it 
will discuss several specific issues 
which have emerged with respect 
to the application and enforcement 
of laws prohibiting handicap based 
employment discrimination. 
Second, and in the process of 
achieving that goal, it will also note 
developments which have occurred 
in the law since this column’s last 
treatment of the subject in 
February of 1978.! 


Background 


There are two relevant legislative 
schemes designed to eradicate 
discrimination on the basis of 
handicap against employees or job 
applicants. The first is part of the 
Federal Rehabilitative Act of 1973 
(29 U.S.C. $701 et seq). The second 
is the Florida Human Relations 
Act of 1978 (F.S. §13.201 et seq, 
(1977)). The latter implements, in 
the employment content, this state’s 
constitutional ban on any 
discrimination based upon 
handicap (Article I, §2). 

The federal statutory provisions 
specifically dealing with 
employment are limited to §§ 793 
and 794. The former requires all 
persons having federal contracts of 
a value in excess of $2500 to take 
affirmative action to employ and 
promote qualified handicapped 
persons. It also provides its own 
administrative remedy for failures 
to comply with its requirements. 

Section 794 applies to all 
programs or activities which 
receive financial assistance. It 
forbids the exclusion because of a 
handicap from participation in, or 
receipt of the benefits of, any such 
program. It provides no individual 
administrative remedy. 

The term “handicap” is defined 
by 29 U.S.C. §706(6) as any physical 
or mental impairment which 
substantially limits one or more of a 
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person’s major life activities or a 
history of such an impairment or the 
perception of a person as having 
one. Terms such as “major life 
activity” and others mentioned in 
the statute are defined by 
administrative regulations 
promulgated pursuant to the laws.* 

A major life activity is defined as 
walking, talking, working, caring 
for one’s self, breathing, or 
hearing.’ For purposes of § 794, 
“federal assistance” is broadly 
defined and has even been 
administratively extended to 
include certain federal “payment- 
for-services” programs such as Part 
B Medicare and Medicaid. 


As noted, § 793 provides 
individuals with administrative 
relief which has been particularized 
by administrative rule.‘ Section 794 
has no administrative enforcement 
provisions except the cutoff of 
governmental funds. No individual 
relief is provided. Courts have read 
§ 794 as implying a private civil 
cause of action because of its 
similarity to Title VI of the Civil 
Rights Act of 1964.5 Far fewer 
courts have reached a similar 
finding with respect to § 793. 

The state provision on 
employment of the handicapped 
contains no definition of the 
operative term. What it does 
contain, however, is a much more 
meaningful enforcement pro- 
cedure and a wider scope of 
employer coverage. 


Section 13.201 applies to all labor 
organizations, employment 
agencies, and employers who 
employ 15 or more employees for 
each working day in each of 20 
calendar weeks in a_ year.® 
Enforcement of the provisions is 
given to the Human Relations 
Commision which is empowered 
to investigate and adjudicate 
complaints. 


labor law 


The law provides that where the 
commission declines to take action 
on its own the aggrieved person 
may file his or her own civil action 
in circuit court. In either 
proceeding, judicial or adminis- 
trative, the handicapped 
complainant may be awarded 
“affirmative relief” from the effects 
of such practices as well as 
injunction of the practice. 
Attorneys’ fees are specifically 
provided.’ 


Definition of Handicap 


How to define the term 
“handicap” is an important question 
to enforcement of the _ state 
legislation. As discussed above, the 
federal ban on_ discrimination 
protects a wide category of 
persons. It extends not only to those 
who suffer from an actual current 
condition but also to those who 
have had such a condition or are 
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perceived, even if erroneously, as 
having one. 

Whether or not the Florida 
scheme is so widely applicable 
depends almost entirely upon the 
manner in which handicap is to be 
administratively and _ judicially 
defined. Interpretational assistance 
is available from other states which 
have treated the same issue. Three 
cases are particularly helpful. In 
each of these decisions, the courts 
were passing upon statutes which 
were either silent on the definition 
of handicap or else provided only a 
skeletal one. It is interesting, 
therefore, that each of the courts 
reached the same conclusion. 

In the first case, State v. Turner, 
209 N.E. 2d 475 (Ct. Ap. Ohio 
1965), the court passed upon a 
criminal statute which prohibited 
neglect of a handicapped child. 
Although the statute provided no 
definition of the word, the court 
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refused to hold the statute 
unconstitutionally vague. Instead, it 
cited the dictionary for the usual 
definition of handicap as any 
disadvantage which renders 
achievement “unusually difficult.” 

Turner was cited as precedent by 
the Wisconsin Supreme Court when 
it faced the same problem. There, it 
was the state statute prohibiting 
employment discrimination against 
the handicap which did not provide 
a definition of the term. That court 
also declined to hold the act 
unconstitutional: Chicago, 
Milwaukee, St. Paul & Pacific RR. 
v. Wisc. Dept. of Industry, Labor & 
Human Relation, 215 N.W. 2d. 392, 
8 FEP Cases 938 (Wisc. 1974). It 
noted at the outset that the statute 
under review was designed to 
provide to “the fullest extent 
practicable” the employment of all 
qualified persons. It was, therefore, 
to be liberally construed. 

Lacking a legislative definition, 
the court suggested two 
alternatives. First, the word could 
be construed as being used in its 
normal sense, as was done in Turner 
or, one could turn to _ other 
preexisting statutes dealing with 
handicapped persons. In either 
event, the court held that the term 
was broad enough to cover a history 
of asthma. Since the worker was 
currently able to perform his job he 
was within the protection of the 
statute. 

Finally, in Chicago, Milwaukee, 
St. Paul & Pacific R.R. v. 


Washington Human Rights 


Commission, 557 P.2d. 307 (Wash. 
1976), the Washington Supreme 
Court refused to hold a protective 
statute void for its failure to define 
handicap. This case involved the 
same defendant which had been on 
the losing side in Chicago RR. v. 
Wisc. Dept. of Industry, this time 
before a different state’s agency 
with a similar statute. Once again, 
Webster’s dictionary provided the 
missing explanation. Although the 
reviewing court reversed for 
procedural reasons, it is interesting 
to note that the commission had 
found previous knee surgery (two 
menisectomies) to constitute a 
handicap. 

These decisions are helpful to a 
determination of what constitutes a 
handicap within the ambit of the 
Florida law. As noted above, the 
federal laws protect a broadly 
defined category of disabled 


persons. Whether the state law will 
be as far reaching remains to be 
seen. It is suggested, however, that 
even without express language, 
§ 13.261 can be read as protecting 
against past and perceived 
handicaps as well as present and 
real ones. 

As illustrated by both the 
Washington and Wisconsin 
decisions, even the ordinary 
meaning of the word handicap has 
been interpreted as covering past 
afflictions of asthma and certain 
types of knee surgery where the 
conditions do not hamper present 
performance. 

In Wisconsin the same definition 
has been administratively used to 
prohibit preemployment physicals 
as discriminatory, although 
apparently this interpretation has 
not been judicially reviewed on its 
merits. It is difficult to imagine a 
more widely drawn protectional 
sphere and it would seem, 
therefore, that the absence of any 
legal definition of handicap will not 
impair the operation of § 13.261. 


Even “undefined,” the term 
handicap has been held to include a 
deviated septum,® rheumatoid 


arthritis,!° leukemia,'! diabetes,!2 
blindness,!* and cerebral palsy.!4 In 
these cases, contentions such as 
increased insurance costs and risks 
of injury to the handicapped person 
were rejected as_ insufficient 
defenses to a finding of unlawful 
discrimination. 

On the other hand, an Oregon 
court held an employer blameless 
for its refusal to hire as a salesman a 
person who had suffered a heart 
attack.!5 The court based its opinion 
on the fact that the employer’s 
physician, who was familiar with 
the job applied for, rejected the 
applicant because of the medical 
history. The applicant’s doctor, a 
cardiologist, disagreed. The court 
held that a good faith reliance upon 
a qualified medical opinion that the 
person will not be able to perform 
the job complies with the law. This 
decision seems to reject a 
“perceived condition” definition of 
handicap to the extent that it allows 
the forecast of job potential. 

_ Under the federal definition of 
handicap, one recent decision 
should be noted. The regulations 
promulgated by HEW were 
expressly designed to protect 
alcoholics and drug addicts who 
were otherwise qualified.'® In 
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Davis v. Bucher, 17 FEP Cases 919 
(E.D. Pa. 1978), a district court 
found that a blanket refusal by a 
city to hire persons with a history of 
drug abuse violated not only 29 
U.S.C. § 794 but also the 14th 
amendment guarantees of due 
process and equal protection. The 
plaintiffs in that case were seeking 
jobs as, inter alia, a firefighter, 
security guard, and laborer. The 
court was silent with respect to 
individual cases but plainly held 
that there could be no perfunctory 
refusal to hire solely on the basis of 
past drug addiction or use. The 
decision seems to be in perfect 
harmony with the expressed intent 
of the regulations and should be 
noted by both federal contractors 
and those entities receiving federal 
assistance. 

The 95th Congress enacted the 
Comprehensive Rehabilitation 
Amendments of 1978, Pub. L. No. 
95-602, which made a number of 
substantial changes in the 
Rehabilitation Act of 1973. Of 
particular importance to the just 
discussed issue is § 122, which 
specifically excludes alcoholics and 
drug addicts from the definition of 
handicapped persons for purposes 
of §§ 793 and 794. It should be 
noted, however, that as written, the 
amendment appears only to 
exclude current addicts and 
alcoholics. Therefore, those 
persons claiming to be cured, such 
as the plaintiffs in Davis, would still 
be protected under the provisions 
of the Act which prohibit 
discrimination against those who 
have had a handicap. Furthermore, 
the amendment does not foreclose 
even uncured persons unless the 
affliction prevents job performance 
or constitutes a threat to property or 
safety. 


Definitions of Federal Assistance 


There are two decisions which 
deal with the issue of employer 
coverage under 29 U.S.C. § 794, 
prohibiting handicap discrimin- 
ation in any program or activity 
receiving federal assistance. Both of 
the decisions show a_ judicial 
opposition to the breadth of that 
ban. Although the cases are 
certainly not a sufficient basis for 
the forecast of a trend, they are 
noteworthy. 

In the first case, Simon v. St. 
Louis Police Dept. 14 FEP Cases 
1363 (E.D. Mo. 1977), the district 
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court granted a motion to dismiss a 
suit filed by a paraplegic under 
§ 794. The plaintiff was suing 
because the city had rejected his 
application for reinstatement to the 
police force. He had been left a 
paraplegic because of a gunshot 
wound suffered in the line of duty 
as a police officer. One of the 
court’s bases for the dismissal was a 
point of statutory coverage. 

Although it was undisputed that 
the City of St. Louis receives 
federal money, the court required 
the plaintiff to allege that the 
“particular job category” to which 
he was applying, and in which the 
department had allegedly 
discriminated against him, received 
assistance. If the reasoning of 
Simon is adopted by other courts, it 
will greatly reduce the number of 
protected persons. 

A similar result would follow 
from adoption of Trageser v. 
Libbie Rehabilitative Center, 17 
FEP Cases 938 (E.D. Va. 1977). 
There, the court dismissed a lawsuit 
filed under § 794 by a person 
discharged by a nursing home on 
account of a vision impairment. 
The nursing home received no 
federal money from sources such as 
Hill-Burton, nor was it tax exempt. 
It did, however, accept Medicaid 
patients. This status made it subject 
to § 794, at least in the opinion of 
HEW, as expressed in the 
regulations.!” 


The court did not agree. Noting 
that nothing in the legislative 
history of the law evinced an intent 
to include employers who had 
federal connection except 
receipt of Medicare, the court held 
such payments to be for services 
rendered and not in the nature of 
assistance. As an _ illustrative 


example, the court observed that 
judges receive federal salary checks 
each month but that this could not 
be considered assistance. The 
opinion does not mention the 
administrative regulations which 
specifically include Medicaid 
providers. In light of the statutory 
construction relied upon by the 
court, however, the regulations 
would probably have been 
declared invalid even if raised. 

On appeal, the Fourth Circuit 
Court of Appeals had the benefit of 
the newly enacted comprehensive 
amendments (P.L. 95-602) which, 
inter alia, engrafted Title VI 
remedies onto the rights of 
employees and job applicants 
alleging discrimination on the basis 
of handicap under §794. However, 
the court noted that Title VI 
contained, in § 604, the limitation 
that its protections would extend 
only to employment practices of an 
employer who received federal 
money designed to provide 
employment. Therefore, the court 
reasoned that Medicaid payments 
would not subject the defendant to 
a private cause of action under 
§794, Trageser v. Libbie 
Rehabilitation Center, F.2d. 
—_ 18 FEP Cases 1141 (4th Cir. 
December 18, 1978). The portion of 
Title VI relied upon by the Fourth 
Circuit is couched in terms of 
federal agencies and not private 
suits. It therefore remains to be seen 
whether other courts will adopt a 
similar rationale. 

It should be noted that the 
opinion of HEW that Medicaid 
providers are receivers of federal 
assistance is apparently based upon 
receipt of funds by the state 
agencies who then pay them to 
providers of services. The state 
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agencies are considered subject to 
§ 794 and they are expected to 
insure compliance by the individual 
hospitals and nursing homes. Thus, 
the coverage is indirect but, at least 
in the opinion of HEW, real.!® 


Private Causes of Action 


As noted here in the last article on 
this subject, various courts have 
passed upon the question of private 
causes of actions under 29 U.S.C. 
§$§ 793 and 794. With respect to the 
Fifth Circuit, it appears that the 
available authority holds such a 
right to exist under § 794 but not 
793. 

Speaking to the latter, there have 
been two district court opinions 
which have specifically held that no 
private cause of action exists against 
contractors under § 794. In the first 
of these, Rogers v. Frito-Lay, Inc., 
433 F. Supp. 200 (N.D. Tex. 1977), 
the court noted that § 794, and the 
regulations promulgated pursuant 
to it, provide an administrative 
remedy. Relying upon Fifth Circuit 
decisions which declined to allow 
individual suits under other laws 
(e.g., OSHA and FLSA) the court 
declined to allow the suit.!® The 
identical result was reached in 
Moon v. Roadway Express, Inc., 16 
FEP Cases 20 (E.D. Ga. 1977), for 
precisely the same reasons. 

Both of these decisions, however, 
rely upon the fact that §793 contains 
its own administrative scheme for 
enforcement; $794 does not. For 
that reason, and also because of its 
close resemblance of Title VI of the 
1964 Civil Rights Act, the latter has 
been read as allowing a private 
cause of action. 

In § 505 of the 1978 amendments 
(P.L. 95-602), 29 U.S.C. § 795 is 
created and expressly provides that 


rights set forth in Title VI [of the 
1964 Civil Rights Act] shall be 
available to any person aggrieved 
by any act or failure to act by any 
recipient of federal assistance.” The 
new language specifically applies 
to § 794 and based upon judicial 
treatment of Title VI, seems to 
constitute a clear indication of 
congressional intent to provide for a 
private cause of action. 
Nevertheless, final determination 
as to whether or not private cause of 
action exists will still be made by 
courts construing the relevant 
legislation. The right of private 
vindication under Title VI is by no 
means a settled issue. For that 
reason; reference to prior decisions 
on the availability of individual 
remedies remains essential. 


In a case which is instructive to 
Florida practitioners, the District 
Court for the Middle District of 
Florida allowed a private suit under 
§ 794: Duran v. City of Tampa, 430 
F. Supp. 75, 17 FEP Cases 915, 
order granting preliminary 
injunction (M.D. 1977), final order, 
78-683 Civ-T-K (June 15, 1978). The 
case is noteworthy for several 
reasons. 


First of all, in it Judge Krentzman 
allowed a disappointed job 
applicant to file suit under 
§ 794. In so doing, he adopted the 
reasoning expressed in Gurmankin 
v. Costanzo, one of the earliest and 
still important of the decisions 
recognizing private causes of action 
under the law.?° 


In addition, the applicant was not 
employed because of a childhood 
experience with epilepsy. Thus, the 
case involves application of 29 
U.S.C. § 706 which extends the term 
“handicap” to include past as well 
as present conditions. The court 
found a violation of not only 
§ 794 but the equal protection 
clause of the fourteenth 
amendment as well. It awarded the 
plaintiff backpay and seniority, 
together with an attorney’s fee in 


the city to hire him without regard 
to his past illness. 

The decision is in accord with the 
weight of authority which holds 
that private causes of action are 
authorized by § 794.2! It would 
seem, therefore, that in Florida any 
recipient of federal assistance is 


liable to private suits for violation of 
§ 794. 


Conclusion 


Review of recent decisions shows 
a marked increase in litigation of 
employment issues by the 
handicapped. Employers should 
therefore take notice and remain 
advised of new developments in 
the law. It is especially important 
that they direct attention to the 
Human Relations Commission as it 
proceeds to mark the bounds of the 
state law’s protection. There can be 
no doubt but that the handicapped 
now have access to remedies for 
employment discrimination. oO 
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Cir. 1977). 
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The Workmen's Compensation 
Section invited articles on the 
proposed wage loss amendment of 
Chapter 440, Florida Statutes. Two 
articles were received and are 
presented below. | 


Wage Loss: A Step Backward 
By Albert M. Frierson 


Those who oppose the wage loss 
method of compensating 
permanent partial disabilities 
believe that, if enacted into law, it 
would increase insurance 
premiums, distribute benefit 
dollars in a less equitable manner, 
increase litigation and encourage 
fraudulent claims. 

Our present law was enacted in 
1935. Over the years, numerous 
opinions of the Industrial Relations 
Commission and the Supreme 
Court of Florida have defined the 
language of our law and established 
legal guidelines to ensure stability 
and promote predictability in the 
system. To replace 43 years of 
judicial interpretation and claims 
experience with an entirely 
different concept of determining 
and paying permanent partial 
disability would, without doubt, 
generate litigation which might 
require a decade or more in order to 
develop an entirely new body of 
law. In addition, the wage loss 
system would result in successive 
litigation involving multiple 
hearings on the same case. Such a 
system might also encourage dual 
litigation under both Chapter 440 
and Chapter 120 respecting the 
same case at the same time. 

The wage-loss concept (a pay-as- 
you-go plan) dictates against a 
prompt conclusion of claims, and 
the extended period for which 
benefits are payable would 
necessitate extensive monitoring as 
well as policing of claims by 
carriers. Because of increased 
administrative burdens, carrier 
claims handling would be more 
costly and less effective. 


VOLUME 53, NUMBER 4, APRIL 1979 


Wage Loss Amendment to F.S. 440 


Considering the difficulty in 
realistically predicting what wage 
loss a person is actually going to 
sustain and over what period of 
time that loss will continue, the 
present problem of accurately 
establishing reserves for future 
payments will be greatly 
exacerbated. 


Payment for actual wage loss will 
reduce present incentives for many 
permanently injured employees to 
return to regular, gainful 
employment inasmuch as they will 
continue to be paid for actual wage- 
loss. It may also encourage some 
employers to return permanently 
injured workers other than their 
own to lower paying jobs since such 
workers will continue to be 
subsidized by compensation for 
any actual wage losses from their 
former employer’s carrier. 


The most serious deficiency with 
the wage loss system is that the cost 
of compensating permanent partial 
disabilities in this manner will be 
substantially more expensive than 
under our present system unless 
benefits are kept at inequitable 
levels. Under a pure wage loss plan, 
a physical impairment (loss of an 
eye or limb) would not be 
compensated unless it resulted in a 
wage loss. Other hybrid plans 
generously suggest nominal dollar 
benefits for physical impairments. 
The logic is obvious. Impairment 
benefits must be either eliminated 
or reduced to inequitable levels in 
order to justify the probable 
expense of wage loss benefits. 

In a recent speech, Dr. John F. 
Burton, Jr., of Cornell University, 
the acknowledged father of the 
wage loss concept, characterized its 
implementation in Florida as a 


“somewhat risky solution.” Florida 
simply cannot afford to swap an 
established program that has 
discharged its responsibilities quite 
well for more than four decades— 
and continues to do so—for this 
untested costly and inequitable 
“concept.” oO 


Albert M. Frierson practices with 
Henderson, Franklin, Starnes & Holt, Fort 
Myers. He is a former chairman of the 
Workmen’s Compensation Section. 


Wage Loss Is in the 
Public Interest 


By Frederick Karl 


The Florida Association of 
Insurance Agents (FAIA) was asked 
to contribute to this column as a 
strong promoter of the workmen’s 
compensation reform concept 
known as wage loss. 

In preparing this article, we 
decided that most readers would be 
versed in the basics of workmen’s 
compensation. We apologize to 
readers who are not, because we'll 
be glossing over the fundamentals. 

We also recognized most readers 
would be, at best, skeptical. Some 
already would have decided that 
wage loss is not in the best interest 
of the members of the profession 
who practice in this field. 
Nevertheless, we eagerly make this 
contribution hoping it will be 
thoroughly read and fairly 
considered. 

We think the organized bar 
should support wage loss. 
Attorneys have at least two roles 
that are separable. They represent 
their clients’ best interests to the 
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fullest extent of their ability. They 
also represent the legal profession 
to the public as lobbyists for the rule 
of law. As officers of the court and 
opinion makers in every 
community, attorneys have a 
responsibility to support legal 
systems that are in the public 
interest, regardless of the economic 
impact on members of the 
profession. We point out that what 
has been good for individual clients 
may not be good for society as a 
whole, nor reflect the best 
traditions of the rule of law. 
Specifically, while an attorney 
may be able to guide a client 
successfully through the maze of 
the current statute, others may be 
suffering and others may be short 
changed as a result. An attorney’s 
duty to his client is clear: extend the 
current law to its limits. He should 
be willing, however, to entertain 
the thought that the current law is 
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inequitable when considered witha 
broader point of view. 

Let us review the parameters of 
the wage loss proposal of FAIA. Its 
major changes effect the 
permanent partial section, 
therefore involving only 14,000 
workers out of an annual caseload 
of 400,000. However, FAIA also 
includes a redefinition of 
permanent totals to exclude from 
those benefits those few individuals 
who have returned to the 
workforce. They would receive 
permanent partial wage loss 
benefits. 

The current system keys 
indemnity benefits to one of two 
criteria: the extent of disability 
determined from medical 
evidence, or the diminution of 
wage earning capacity. 

FAIA argues, as does Arthur 
Larson and others, that an 
impairment rating per se is not 
directly related to the purpose of 
workmen’s compensation. That 
purpose is to prevent economic 
hardship. An impairment does not 
necessarily create a functional 
disability. A functional disability 
may not diminish current or 
potential earning capacity. And, in 
many cases where an a priori 
determination of a loss of earning 
capacity has been made, the worker 
returns to work with no actual or 
foreseeable wage loss. 

A tangential argument involves 
the highly subjective nature of 
impairment ratings under today’s 
system. If we must have 
impairment rating, it should be 
based on objective standards. 

The question of diminution of 
wage earning potential is more 
complicated. Before discussing it, 
we want to state that the 
continuation of a choice between an 
impairment-based award or 
diminution is unjustifiable. It 
simply creates costly confusion and 
argument. Selecting one or the 
other doesn’t help; we will show 
that wage loss does help. 

Diminution attempts to measure 
factors that are inappropriate to a 
workmen’s compensation system. 
For instance, it is germane to take 
the youth newly graduated from 
Harvard Business School and 
attempt to project the circum- 
stances which might lead to his 
worst possible loss of earnings, 
however many years hence. Given 
the successful track record of a 


Harvard MBA, a seriously injured 
youth, it should be argued today, 
might be out a small fortune. 

Some maintain that is as it should 
be. FAIA argues that such an 
approach takes us back in fact, 
though not name, to a tort liability 
format. Workmen’s compensation 
was not designed and should not be 
redesigned to allow for recovery of 
speculative future damage. 

The reasons are several. First, the 
awards are made without need to 
prove an employer's negligence or 
disprove a worker’s contribution to 
his own injury. Second, the system 
was not intended to replace all 
possible economic loss. As noted, it 
was intended to prevent economic 
hardship. Third, under the above 
circumstances it is illogical to 
permit workers who were 
responsible for their own injury, but 
who received an award for 
diminution and then returned to 
work with no current or potential 
loss, to keep those awards. They 
receive the benefit of the no-fault 
system and the de facto tort system. 

The persons who lose are the 
employers and their customers 
footing the bill, and the vast 
majority of workers for whom 
statutory benefit levels ought to be 
raised but for the high cost of the 
present system. 

There is another perhaps even 
more dangerous and troublesome 
problem with diminution. We 
know that the tort system, when 
adjudicating economic loss, is 
imperfect. Human nature dictates, 
as much as we might rant and rave, 
that judges and jurors often reflect 
personal biases and prejudices in 
their decisions. 

We argue that to the extent 
possible such subjectivity must be 
removed from a self-executing 
system. Such unequal treatment is 
deplorable in the tort system, 
though unavoidable. In the 
workmen’s compensation system it 
is just as deplorable, but it also is 
avoidable. 

Clearly, if the present system 
persists, the ethical attorney must 
continue to exploit that system 
freely for each and every client. Just 
as clearly, each attorney must look 
at the system as a whole and 
determine where that system is in 
the public interest. 

FAIA has concluded that wage 
loss is more in the public interest. 
We propose to leave alone medical, 
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temporary total, temporary partial 
and permanent total benefits, but 
award permanent partial benefits 
under a wage loss system. 

Under wage loss, after maximum 
medical improvement the injured 
worker is entitled to be reimbursed 
for a portion of the wages he 
actually loses month by month. 
Specifically, we recommend 
providing the worker 80 percent of 
the difference between 80 percent 
of his average weekly wage 
preinjury and his postinjury 
earnings. 

For example, a man earning $200 
preinjury and $100 postinjury 
would receive $48 in tax-free wage 
loss benefits. The arithmetic is as 
follows: 


Step1 $200 x .80 = $160 
Step 2 $160 - $100 = $ 60 
Step3 $60 x .80 = $ 48 


This is known as the 80/80 
formula. The first 80 percent 
represents a deliberate shortfall to 
encourage the worker’s return to 
work. The second 80 percent 
simply recognized that workmen’s 
compensation benefits are tax-free. 


Thus $48 tax-free roughly equates 
to $60 otherwise. 

Under the same circumstances, 
the worker who cannot return to 
work would receive $128. 

A number of points should be 
made here. First, FAIA supports a 
350-week limitation at this time. 
The number was selected because it 
has been a traditional limit. Second, 
FAIA does not support an inflation 
guard at this time. Third, FAIA will 
stick with the $130 maximum, 
based on 66%/s percent of the 
average statewide weekly wage. 

Let us be perfectly frank. These 
limitations are arbitrary. They are 
designed as a beginning system that 
can be used to gain experience from 
which future benefit levels can be 
set. 

However, we warn that until the 
system stops bleeding, Florida’s 
employers cannot afford higher 
statutory benefit levels. Imposing 
them at this time would threaten the 
state’s economic health. Already 
our rates are well beyond those of 
Alabama and Georgia. If the 
countrywide average rate level 
were set at 1.00, Alabama’s level 
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would be .528, Georgia’s .792 and 
Florida’s would be 1.550. 

Furthermore, although it would 
be convenient politically and 
emotionally to argue that Florida 
could stop the bleeding merely by 
cutting insurance company profits, 
there is no such easy answer. 

From 1973 to 1977, the years in 
which rate increases were most 
severe, insurance companies lost 
$205 million writing workmen’s 
compensation in Florida, 
investment income on policyholder 
funds included. This data is based 
on the annual expense exhibit 
submitted to and reviewed each 
year by the Department of 
Insurance. 

The most conservative analysis 
available, which excludes the 
controversial loss reserve known as 
“Incurred But Not Reported” 
(IBNR), has Florida’s workmen’s 
compensation writers earning a 3 
percent profit in 1977. That report, 
prepared by the National 
Association of Insurance 
Commissioners, shows that the 
companies overall lost 2.5 cents for 
every dollar of premium earned, 
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WORKMEN’S 
COMPENSATION 


but made up the difference because 
of investment income. Of course, 
some companies were more 
profitable, others less profitable, 
which is as it should be. We expect 
reports of improved profitability 
for 1978 in the spring. 
Nevertheless, it is obvious that 
recent rate increases were 
necessary to cover losses. Figures 
that have surfaced “revealing” 
insurers kept 46.25 percent of each 
premium dollar for expenses, 
reserves and profits, are wrong and 
deceptive. They include the income 
of self-insurers and money held in 
trust for policyholders. Further- 
more, they do not recognize the 
legitimacy of case loss reserves, 
which is ridiculous. Department of 
Commerce figures clearly 
document the need for such 
reserves. And, as a matter of fact, 
one of the state’s oldest and most 


respected self-insurance funds has 
begun using the more controversial 
IBNR reserves. 

All things considered, only 28 
percent of the premium dollar is 
retained for expenses, including 
defense attorneys’ fees, and profit. 
Each rate filing by the National 
Council on Compensation 
Insurance factors in 2.5 percent for 
profit from each premium dollar. 
Overall, 1978 may have been the 
first year the companies made any 
overall underwriting profit in 
Florida in the past 30 years. 

Three final considerations: first, 
the FAIA proposal contains a strong 
rehabilitation provision. Workers 
who can be rehabilitated - and most 
can be - must receive up to 52 weeks 
of care and training. The employer 
or his carrier is responsible for 
providing that service. It is in their 
best interest to make the best of that 
opportunity since experience shows 
that for every $10 invested in 
rehabilitation up to $100 is saved in 
benefits that otherwise would have 
been paid out. We expect that the 
Bureau in Tallahassee and, if 
necessary, attorneys around the 
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state will be available to make sure 
the employers and their carriers 
make use of this cost-effective 
benefit. 

Second, what about the 
suggestion that Florida return to a 
modified tort system and drop the 
pretense? That would sacrifice the 
many for the few. When tort 
liability was in full swing before 
workmen’s compensation, most 
injured employees received 
nothing for their misery. The 
employers’ defenses were too 
effective. Today, would it be 
different? Baxter Swing, chief of 
the Bureau of Workmen’s 
Compensation, testifies that 80 
percent of work accidents are 
caused by the unsafe acts of 
employees. In other words, today 
20 percent would benefit; 80 
percent should languish. 

Finally, we must deal with 
widespread skepticism that any 
system can work when the 
insurance companies appear 
unmotivated to meet the needs of 
the injured workers. Without the 
attorney to police the system, all 
manner of travesties would take 
place, the argument goes. FAIA 
acknowledges that there will 
always be a place in the system for 
attorneys. If a claimant is denied 
something that the law gives to him 
or if he is actually abused in some 
way he is entitled to competent 
counsel. We should, however, strive 
to settle those differences 
administratively and resort to 
litigation only when all else fails. 
Certainly, we should not build into 
a self-executing system the need for 
representation. 

When the system breaks down, 
litigation is a necessity. When 
litigation is involved in 70.7 percent 
of permanent partial cases, the 
system is broken enough to need 
overhaul. That will mean, for some 
in our profession, biting the bullet. 
But in the long run, we serve our 
interest best when we serve the 
public interest. oO 


Frederick Karl, Tallahassee, is general 
counsel of the Florida Association of 
Insurance Agents and a former justice of the 
Supreme Court of Florida. 


THE FLORIDA BAR JOURNAL 


pPLICANTS 


WEST CLE SEMINAR 


_ Real Estate: 
Taxation and Bankruptcy 


CLEARWATER BEACH, SHERATON - SAND KEY HOTEL 


Thursday, April 26, 1979 


Now you can get answers to some of the most 
challenging problems faced by real estate 
practitioners today! This intensive 6'%-hour 
program concentrates on current developments 
and planning techniques that affect such 
matters as the taxation of real estate 
partnerships, sale-leaseback arrangements, the 
handling of distress properties, and the impact 

of the new Bankruptcy Act on real estate. Itis a 

tightly-planned and innovative program that ties 

together tax and bankruptcy issues in a 

practical context. You will share the knowledge 

and years of experience of three of the nation’s 
foremost experts on real estate taxation and 
bankruptcy: 

Martin B. Cowen - Partner in N.Y. law firm of 
Wien, Lane & Malkin. . . adjunct Professor 
of Law at NYU. 

Gerald K. Smith - Partner in Phoenix law firm 
of Lewis and Roca... former deputy 
director of the Commission on the 
Bankruptcy Law of the U.S. 

Donald J. Weidner - Professor of Law, Florida 
State University ... member, Tax Advisory 
Group of the ALI Subchapter K Project. 


9:00 A.M. to 5:00 P.M. 


Each is a seasoned continuing legal education 
lecturer and noted commentator in the real 
estate or bankruptcy areas. 


This seminar is designed both for the 
practitioner who is relatively new to the real 
estate area and seeks a program that clearly 
explains and ties together current tax and 
bankruptcy problems, and for the more 
seasoned practitioner who wants a discussion 
that emphasizes the very latest developments 
and planning techniques. 


Each person who attends will receive a specially 
prepared 380-page reference manual that 
contains detailed outlines of all of the 
presentations, plus other materials designed to 
help the real estate practitioner. The tax- 
deductible $100.00 registration fee includes a 
luncheon, coffee and soft drinks and the 380- 
page manual. 


Sign up today for one of the most helpful and 
informative programs ever offered to the real 
estate practitioner! 


The Real Estate Partnership: existence 
of partnership for tax purposes; special 
allocations, deductions for salary and 
interest payments to partners, require- 
ments to “up” a partner’s basis. 


Tax problems of the Defaulting Debtor 
in Real Estate: tax consequences on 
the mortgagor of foreclosure and of 
cancelation of indebtedness income; 
special problems of real estate 


partnerships. 


P.O. Box 3526 
St. Paul, MN 55165 


Program 
Highlights 


Bankruptcy Tax Problems: under the 
current law and proposed amend- 
ments to the bankruptcy laws. 


The New Bankruptcy Act: the new 
court, major substantive and adminis- 
trative changes, reorganizations and 
the transition period. 


MAIL TO: Real Estate Taxation and Bankruptcy Seminar 
West Publishing Company 


Please register me for the Clearwater Beach, Florida Seminar on April 26, 1979. | understand that the 
registration fee is $100.00 per person. The price includes the seminar, luncheon and course manual. 


Bankruptcy: relief available under the 
Bankruptcy Act, automatic stays and 
use of collateral; displacement of 
management; potential impact of 
proceedings on secured creditors 
and equity owners. 


Tax Aspects of Leasing Arrangements: 
impact of Supreme Court's decision in 
Frank Lyon Co. on sale-leasebacks, 
like-kind exchanges, and depreciating 
tenant constructed improvements. 


Firm 


Address 


City. 


State. 


O Enclosed is check. 


L 


VOLUME 53, NUMBER 4, APRIL 1979 


Zip 


O Charge my West Acct. No. 


| 
| 
| 
| 
| 
| 
O Bill me. | 


= = 
= 
= 
= | = 
= | = | 
= | == 
= | = 
= | Name = 
= | = 
= | | = 
= | = 
= | = 
= | = 
| 
239 


LEGAL CHECK UP? 


C T can help. These general guides are available, to lawyers only, for 
the asking: 


Corporation Check Up. Will assist you in collecting current informa- 
tion about a corporate client’s internal and external business methods 
and procedures (capitalization, by-laws, financing, properties, patents, 
pension plans, etc., etc.) needed to make a comprehensive appraisal 
of the client’s legal affairs. Once compiled, it can be used again and 
again to make periodic reviews. 


Qualification Check List. Will assist you in making a quick and easy 
review of a corporate client’s business activities outside its state of 
incorporation. Use it to pinpoint business activities that may subject 
the corporation to qualification requirements. 


You may obtain either or both of these 8-page guides by telephoning, 
dropping us a note on your professional letterhead, or mailing the 
coupon below. 


CT CORPORATION SYSTEM CT CORPORATION SYSTEM 
100 BISCAYNE BOULEVARD 1820 FIRST NATIONAL BANK TOWER 
MIAMI, FLORIDA 33132 ATLANTA, GEORGIA 30303 
TELEPHONE: (305) 377-8326 TELEPHONE: 1-800-241-8922 


I’m a lawyer. Please send me 
your publications, Corporation 
Check Up and Qualification 
Check List, without obligation. 


ADDRESS: 


CITY, STATE, ZIP: 


my chent in Holes other than 
Mature t0 require 


THE FLORIDA BAR JOURNAL 


P QUA: 
UFICATION CHECK List 
RA 
conPo 

240 


Selecting the Form of Business Organization 


For Real Estate Operations 


By Ronald Brodie 


The basic forms of business 
organizations are: 
sole proprietorship 
joint venture 
partnership 
limited partnership 
corporations 
business trust 
family trust 

Two or more forms can be 
combined simultaneously and 
sequentially. 

The recurring question in 
choosing among organizational 
alternatives is whether to 
incorporate. The answer is not one 
of absolutes, but will vary with the 
circumstances. 

For example, choosing the 
corporate form will ordinarily 
secure the attributes of limited 
liability, centralization of 
management, free transferability of 
interests, continuity of life and the 
like. These must be weighed against 
the double taxation that will, with 
limited exception, be attendant 
upon any corporation. This article 
will survey selected relevant 
criteria in selecting the form of 
business organization. 


Limited Liability 


The risks of owning real estate 
include tort liability and mortgage 
liability. A developer also incurs 
substantial contractual _ liability. 
The risks of construction are likely 
to warrant the use of a corporation. 

Liability insurance provides 
substantial but incomplete 
protection against tort liability. 
There are residual risks due to 
policy limits, exclusions, the 
financial strength of the insurer, and 
possible coverage defenses. 
Especially where the property is 
not incorporated, the policy 
provisions should be scrutinized, 
the coverage should include 
nonowned vehicles, and the Best’s 
rating and the financial statements 
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of the insurance company should be 
checked. Property insurance should 
be scrutinized in a similar manner, 
especially if there is personal 
liability on the mortgage note, since 
such an obligation would survive 
any casualty. 

The holder of a mortgage note 
has the absolute right to a judgment 
against parties who are personally 
liable, for the full amount of the 
deficiency, provided that it abstains 
from seeking a deficiency 
judgment in the foreclosure action 
and brings an independent action at 
law for the deficiency judgment. 
Under this procedure, it need not 
rely upon the discretion of the judge 
acting under his equity jurisdic- 
tion.! 

It is generally possible to 
negotiate nonrecourse permanent 
financing for investment property. 
The lender is protected in that the 
mortgage is valid,2 and the 
borrower is protected in that a 
nonrecourse provision will 
preclude a deficiency judgment.’ It 
is possible, however, that the only 
way in which an individual can 
negotiate a mortgage from a given 
lender without incurring personal 
liability is to use a corporation. The 
lender may be willing to give a 
corporate mortgage without 
requiring the stockholders to 
assume personal liability. 
Nevertheless, it may be possible to 
obtain a nonrecourse mortgage 
from a different lender or a 
different kind of lender, or by 
agreeing to less favorable terms, 
such as a smaller mortgage or 
quicker repayment or higher 
interest, or by waiting until lenders 
have more funds available. The use 
of a land trust to solve this problem 
is discussed below. 

An investor may purchase 
property which is subject to an 
existing mortgage which empowers 
the holder to accelerate the 


corporation, 
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mortgage upon sale of the property 
unless the purchaser assumes the 
mortgage. The use of a corporation 
would provide limited liability. But 
the purchaser should not sign the 
contract first and then decide how 
to take title. The best solution may 
be to find another property where 
the existing mortgage does not give 
the holder the power to accelerate. 
Similarly, if the purchaser plans to 
obtain new financing, he may want 
the contract to be conditioned upon 
his obtaining a nonrecourse 
mortgage on suitable terms. 

The investor should not commit 
himself to purchase property 
before he considers the form of 
business organization. The form of 
organization is a factor in 
determining the rate of return from 
a real estate investment. For 
example, if an investor insists upon 
limited liability and wants to 
receive substantial current income, 
he might be advised, for tax 
reasons, not to buy rental property 
but instead to buy a hotel, an 


Ronald Brodie 
received his B.A. in 
Economics from the 
University of 
Pennsylvania, _his 
S.M. in Manage- 
ment from M.L.T., 
and his J.D. and 
LL.M. in Taxation 

from the University 
Ap of Miami. He prac- 

‘ tices in Miami. 

All opinions expressed in this article are 
those of the author and do not necessarily 
represent the opinion of the section. This 
article has been written on behalf of the 
Corporation, Banking and Business Law 
Section, Noel H. Nation, chairman; and 
Richard M. Leisner, editor. 


241 


2 
| 


CORPORATION BANKING 
& BUSINESS LAW 


interest in a limited partnership or 
REIT, or an investment other than 
real estate. 

An individual who uses anyone, 
including a corporation, as his agent 
to incur obligations may be 
personally liable as a principal, 
either disclosed or undisclosed, in 
the absence of an exculpatory 
provision. However, a principal 
cannot be liable on a negotiable 
instrument unless his name appears 
on the note.5 

An investor or developer can 
limit his liability most effectively by 
placing each operation in a separate 
corporation. If the group of 
corporations consists of a parent 
and subsidiaries, protection would 
be enhanced if the parent is not an 
operating company. 


Usury 


Subject to a number of 
exceptions, the maximum legal 
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interest rate in Florida is 10 
percent. However, the maximum 
legal interest rate is 15 percent if the 
borrower is a corporation or if the 
amount borrowed exceeds 
$500,000.7 When the market interest 
rate applicable to mortgages of the 
kind in question exceeds 10 percent, 
a prospective borrower must 
incorporate unless the amount to be 
borrowed exceeds $500,000 or 
unless the interest parity statute is 
applicable.® 

There are several ways in whicha 
corporation could be used. One 
method is to establish a corporation 
as the real form of _ business 
organization, either temporarily or 
permanently. Another method is to 
use a shell corporation merely to 
acquire title and execute the 
mortgage documents; it may either 
convey the title to the real owner 
immediately or continue to hold 
title. These methods are also 
applicable to the use of a 
corporation to avoid personal 
liability on a mortgage. The lender 
should require the corporation to be 
the real form of business 
organization and to continue for a 
reasonable period of time. 
Otherwise, there would be a risk to 
the lender that a court might 
consider the corporation to be a 
sham, an agent, or a nominee, and 
treat the loan as usurious.® 


Corporations 


A corporation possesses the very 
important characteristic of limited 
liability, and also the characteristics 
of continuity of life, centralization 
of management, and free 
transferability of interests. In the 
case of large-scale, publicly-held 
real estate businesses, a corporation 
is almost invariably used. 

A developer who constructs 
homes or condominiums for sale to 
customers should generally 
incorporate to obtain limited 
liability. Double taxation could be 
avoided by either accumulating all 
earnings or making a Subchapter S 
election. The stockholders could 
obtain ordinary loss deductions if 
the project is unsuccessful, under 
Subchapter S and Section 1244 of 
the Internal Revenue Code. 

However, the incorporation of 
investment real estate can create a 
number of tax problems. During 
the first few years, there may be 
operating losses due to deductions 
for mortgage interest and 


accelerated depreciation. Under 
the Crane doctrine, the basis for 
depreciation includes both recourse 
and nonrecourse indebtedness.!® A 
corporation which does not elect 
Subchapter S could use_ these 
deductions to offset other 
corporate income, but it could not 
pass these deductions through to its 
stockholders. And, even in the case 
of a Subchapter S election, which is 
generally not available to 
corporations with substantial rental 
income, the stockholders could 
deduct such operating losses only to 
the extent of the basis of their stock 
plus their loans to the corporation. 
A loss in excess of this amount could 
not be utilized in a future year even 
if the basis is increased.!! 

Corporate income distributed as 
dividends is subject to double 
taxation. There are two solutions to 
this problem. Either make a 
Subchapter S election or 
accumulate the earnings. The 20 
percent limitation on _ passive 
income, including rent, generally 
precludes a Subchapter S election.!2 
Therefore, a real estate corporation 
which receives substantial rental 
income should generally 
accumulate all its income to avoid 
double taxation. However, a real 
estate developer that does not 
receive rent, or a hotel or motel, 
could elect Subchapter S.!3 Even a 
Subchapter S corporation can be 
subject to double taxation, if 
earnings are accumulated and 
either the election is terminated or 
stock is transferred to a new 
owner.!4 

A corporation must monitor its 
income carefully to avoid the 
personal holding company tax and 
the accumulated earnings tax. 
Rental income is not included in 
personal holding company income, 
if the adjusted income from rents 
constitutes 50 percent or more of 
the adjusted ordinary gross income, 
and if the sum of certain dividends 
paid equals or exceeds the amount 
by which other personal holding 
company income exceeds 10 
percent of the ordinary gross 
income.!5 Since the adjusted 
income from rents is essentially net 
rental income,!® it is necessary to 
avoid or limit taxable interest and 
dividends on investments of idle 
cash in order to satisfy the 50 
percent requirement. Rental real 
estate is treated as a business rather 
than as a passive investment for 
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purposes of the accumulated 
earnings tax.'7 Thus, the 
accumulated earnings tax does not 
preclude the use of a corporation. 


Although a corporation can 
generally be organized without 
adverse tax consequences,!® a 
corporate liquidation presents tax 
problems. A liquidation is generally 
a taxable event. Each stockholder 
realizes capital gain to the extent to 
which the value of the cash and 
property distributed to him exceeds 
the basis of his shares.!® If the 
corporation sells its property and 
liquidates, there may be a capital 
gain tax at both the corporate and 
the stockholder levels unless there is 
a Section 337 plan of liquidation. 
And the stockholders’ gain may be 
taxable as ordinary income under 
the collapsible corporation 
provisions of Section 341. A 
corporate liquidation would 
subject the stockholders to current 
taxation on the distribution of 
Section 453 installment obligations. 


A loss on the sale or exchange of 
stock in a corporation which is in 
the business of renting apartments 
or other real estate cannot generally 
be treated as an ordinary loss under 
Section 1244, because of the 
limitation on rental income.” But, if 
such real estate were owned 
directly, the owner could obtain an 
ordinary loss under Section 1231. 


If real estate is owned by a 
corporation, the income would be 
subject to all of the following 
income taxes: (1) a federal income 
tax at the applicable corporate rate, 
(2) a five percent Florida corporate 
income tax,?! and (3) an eventual 
capital gain tax upon the 
stockholder when the corporation is 
liquidated and the accumulated 
earnings are distributed, or when 
the stock is sold or exchanged. 
There would also be an annual 
Florida intangible property tax of 
1/10 of 1 percent of the value of the 
stock.2? For an individual in a high 
tax bracket, corporate ownership 
may have a tax advantage. But it is 
necessary to take into account the 
risk that some day capital gain may 
be taxed like ordinary income, and 
the risk of encountering one of the 
tax traps discussed above. 


A tax advantage of using a 
corporation is that depreciation 
deductions on real estate owned by 
the corporation do not reduce the 
stockholder’s basis for his stock.® 
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This can save income tax on capital 
gain. 

A dealer in real estate may 
incorporate dealership property to 
segregate such property, which 
produces ordinary income, from 
investment property, which 
produces capital gain. 

An individual may want to invest 
in both tax-exempt municipal 
bonds and mortgaged real estate. 
There is a risk that the deduction for 
the mortgage interest will be 
disallowed, on the ground that the 
indebtedness was incurred or 


continued to purchase or carry the 
municipal bonds.** The investor 
may be able to solve this problem 
by utilizing a corporation, or 
possibly even a partnership or trust, 
to own the real estate and pay the 


mortgage interest. 


An investor may want to use a 
sequence of two or more different 
forms of organization during the 
period in which he owns an 
investment property. For example, 
he could use a corporation during 
the construction phase to limit his 
liability; Subchapter S could be 


Announcing... 


In 24 regular editions a year, 


will offer to subscribers: 


procedure. 


of handling. 


GOVERNMENTAL LAW. 


32304. (904)878-4271 


florida administrative 
lav reports 


Publication of judicial & administrative 
“ pesearch associates, inc. 


A Biweekly Service for Florida Attorneys 
florida administrative law reports 


e Administrative Orders e Complete text of final orders of 
Florida administrative agencies. 


e Judicial Decisions e Full text of Florida Supreme Court and 
Court of Appeal decisions relating to administrative law and 


e Comprehensive Indexes e Administrative orders and 
judicial decisions indexed by agency and subject matter with 
each issue. Cumulative indexes semi-annually. 


e Looseleaf and Permanent Binders for storage and ease 


A SINGLE COMPREHENSIVE AND CONVENIENT SOURCE 
OF THE AGENCY AND COURT DECISIONS ESSENTIAL TO 
THE PRACTICE OF ADMINISTRATIVE AND 


Regular Subscription Rate—$275 per year. 


Checks in the amount of $286 ($275 plus $11 sales tax) should be 
made payable to JUDICIAL AND ADMINISTRATIVE RESEARCH 
ASSOCIATES, INC. and sent to P.O. Box 2271, Tallahassee, FL 


By the publishers of THE FLORIDA LAW WEEKLY 


CORPORATION BANKING 
& BUSINESS LAW 


elected. Then the corporation could 
be liquidated to enable him to 
deduct the operating losses during 
the first few years of operation. 
Then, the property could be placed 
into a new corporation, which 
would be in a lower tax bracket 
than the individual investor. 
However, there are a number of tax 
pitfalls in switching from one form 
of ownership to another, such as the 
capital gain tax upon liquidation 
and the collapsible corporation 
provisions of Section 341. 

The use of a corporation does not 
necessarily require that the 
corporation actually own the real 
estate. The corporation could act 
merely as a management company. 
It may be affiliated with the owner, 
or it may be an independent firm. 
The owner of the property would 
be subject to tort liability if the 
premises are unsafe, but he would 
have protection against liabilities 
incurred in the management of the 
property. Or the owner could lease 
the entire property to the 
corporation. The stock of the 
corporation could be owned either 
by the property owner or by others. 
The corporation would sublease the 
property to the tenants, manage the 
property, collect rents, and pay 
expenses, including rent to the 
property owner. This procedure 
should greatly decrease the owner’s 
exposure to liability. However, 
both the owner and the corporation 
should be named on the liability 
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insurance policy. If the property 
owner also owns the stock of the 
corporation, he must make certain 
that the corporation does not pay 
him excessive rent, since the excess 
may be deemed a dividend. Also, 
the rent which the corporation pays 
must be kept low so that the 
corporation does not incur 
operating losses, since there may be 
no other income of the corporation 
which could be offset by such 
losses. Since this structure 
transforms the real estate into a 
passive investment, if the real estate 
declines in value the owner might 
not have an ordinary loss under 
§1231 upon the sale of the property. 
However, the investor should be 
able to obtain an ordinary loss on 
the sale by operating the property 
himself for a period of time before 
he sells it. 


Partnerships 


In an ordinary partnership, 
sometimes called a general 
partnership, all the partners are 
personally liable for partnership 
obligations. In a limited 
partnership, the general partners 
operate the business and are 
personally liable, but the limited 
partners, who are passive investors, 
have limited liability. The 
formalities involved in organizing a 
limited partnership are similar to 
those of organizing a corporation. 
The state imposes a_ substantial 
annual fee upon a limited 
partnership: $4 per $1,000 of 
invested capital, with a maximum 
annual fee of $1,000.26 

Any partner in a_ general 
partnership has the power to bind 
the firm unless the other party to the 
transaction knows that the partner 
lacks authority.27 This can be a 
disadvantage of using a general 
partnership. 


A general or limited partnership 
can acquire title to real estate in the 
partnership name and convey title 
in the partnership name by an 
instrument executed by a general 
partner.** A joint venture may not 
be able to acquire and convey title 
in this manner.?® 

Under certain circumstances a 
limited partnership may have so 
many corporate characteristics that 
it is taxed as a corporation. If there 
is an individual general partner who 
has substantial assets, the limited 
partnership would not normally be 


taxed as a corporation.** However, 
a limited partnership with a sole 
corporate general partner provides 
limited liability almost equivalent 
to that of a corporation. There are 
strict requirements for obtaining an 
advance ruling that a_ limited 
partnership with a sole corporate 
general partner is not taxable as a 
corporation. A_ principal 
requirement is that the corporate 
general partner have sufficient net 
worth.?! However, a limited 
partnership which does not satisfy 
the requirements for an advance 
ruling is not necessarily taxable as a 
corporation. 

The limited partnership is a 
useful vehicle for tax shelters. 
Nonrecourse indebtedness is 
deemed, for tax purposes, to be 
shared among the partners, 
including the limited partners.** 
This rule permits the limited 
partners to take deductions in 
excess of their contributions, since 
the at-risk limitations do not apply 
to the holding of real property.* 


Business Trusts 


A business trust is a form of 
business organization in which the 
trustees actually manage a business. 
It must be distinguished from a land 
trust, in which the trustee holds 
legal title to real estate and acts in 
accordance with the instructions of 
the owners of the beneficial 
interests, but the distinction may be 
blurred. 


To organize a business trust it is 
necessary to comply with Chapter 
609 of the Florida Statutes.*4 The 
procedure is similar to the 
procedure for organizing a 
corporation. The Florida statutory 
and case law on business trusts is 
much less detailed than the law on 
corporations and _ partnerships. 
Therefore, legal questions may 
arise in the administration of a 
business trust to which there are no 
definitive answers. The trustee of a 
business trust or a land trust is 
personally liable on obligations of 
the trust.35 However, the owners of 
the beneficial interests in a trust 
organized under Chapter 609 have 
limited liability.** A business trust is 
normally taxable as a corporation.*” 
In view of these characteristics, a 
corporation or a limited partnership 
would generally be preferable to a 
business trust, unless the trustee’s 
powers are limited to avoid taxation 
as a corporation. 


THE FLORIDA BAR JOURNAL 


Real Estate Investment Trusts 


A real estate investment trust, 
known as a “REIT,” is not 
necessarily organized as a trust. It 
may be a corporation, trust, or 
association.** The term is used to 
refer to any form of business 
organization which qualifies under 
§856 of the Internal Revenue Code. 
The primary advantage of a REIT 
is that, like a mutual fund, it can 
avoid double taxation of income.*® 
However, losses cannot be passed 
through to the investors. The REIT 
is not an available alternative form 
of business organization for closely 
held real estate operations, since 
there must be 100 or more holders 
of beneficial interests.“ 


Family Trusts 


Real estate investments by family 
trusts present some special 
problems. A nonfamily trustee may 
be unwilling to manage active real 
estate investments, because of the 
additional work and the risk of 
liability to the beneficiaries for 
mismanagement. However, the 
trustee would be exempt from 
almost all kinds of personal liability 
to persons other than the 
beneficiaries.*! 

There is some risk that an 
ordinary family trust, used for 
estate planning purposes, could be 
taxed as a corporation on the 
ground that it is a business trust, 
merely because it invests in 
apartment buildings and office 
buildings instead of passive 
investments. The Treasury 
Regulations state that generally an 
ordinary ancestral trust is not 
taxable as a corporation.*2 The 
Regulations also state that a 
business trust can be taxable as a 
corporation even though the 
beneficiaries did not contribute 
anything to the trust, but this rule 
is normally applicable only where 
there are transferable certificates of 
ownership. According to the case 
law, the ordinary family trust can 
invest in active real estate 
investments without being taxed as 
a corporation.*4 

F.S. Chapter 737 confers upon a 
trustee the power to continue or 
participate in the operation of any 
business or other enterprise.“ It 
authorizes trustees to manage, 
develop, improve, and mortgage 
real estate,“* to repair, alter, and 
demolish buildings,*’ to subdivide 
and develop,“ and to enter into 
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leases.** It would appear advisabie 
to confer even broader powers 
upon the trustee in the trust 
instrument, but even unexercised 
powers can be considered in 
determining whether a trust is a 
business trust taxable as a 
corporation.» 


Devices for Holding Title 


A shell corporation or a passive 
land trust is a device for holding 
title rather than a form of business 
organization. It merely executes 
documents which the real form of 
business organization instructs it to 
execute. A land trust may also 
exercise management powers. 

A shell or straw corporation is 
used for some specific purpose, 
such as limited liability or 
compliance with the usury law. 
Taxpayers have often been 
unsuccessful in their attempts to 
have a shell corporation 
disregarded for tax purposes on the 
grounds that it is a sham and that it 
acted merely as an agent or 
nominee for the real owners.*! 

A land trust obviates the necessity 
of having all the owners of 
undivided interests join in the 
execution of deeds, mortgages, and 
other documents. It also prevents 
such matters as death, incom- 
petence, judgments, and 
bankruptcy involving any owner 
from clouding the title. It also can 
keep the identity of the owners 
confidential. A land trust is not 
taxable as a corporation if its 
powers are limited.*? 

Under Section 689.071 of the 
Florida Statutes, parties dealing 
with the trustee need not examine 
any unrecorded trust documents, 
and need not determine whether 
the trust is a passive trust executed 
by the statute of uses. Section 
689.071(4) provides that, if the 
recorded instrument so states, the 
interests of beneficiaries are 
personal property for all purposes. 
This provision has created a useful 
technique for avoiding the Florida 
documentary stamp tax and surtax. 
the author has been advised by the 
Florida Department of Revenue 
that, since beneficial interests in a 
land trust are personal property, an 
assignment of a beneficial interest is 
not subject to these taxes. The 
Department has also advised the 
author that there is, at most, an 85 
cent tax, based on nominal 
consideration, on a deed from the 
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owner to the trustee or from the 
trustee to the owner. However, 
there is.apparently no case and no 
formal Attorney General's opinion 
or Department of Revenue 
regulation on these precise issues. 

The following procedure could 
be used to avoid the documentary 
stamp tax on the sale of real estate. 
The present owner conveys legal 
title to the trustee pursuant to 
§689.071 and acquires the beneficial 
interest. The recorded instrument 
states that the beneficial interest is 
personal property. The owner then 
assigns his beneficial interests to the 
purchaser. Then, the trustee 
conveys title to the new owner of 
the beneficial interest. The parties 
not only save tax but avoid 
disclosing the sales price in the 
public records. 

It may be possible for a land trust 
to enable a real estate dealer, in 
effect, to convert ordinary income 
into long-term capital gain. There 
are two approaches. One approach 
is to sell the trust interest. Another 
approach is to use the trust to hold 
investment property to segregate it 
from the inventory real estate. 
Margolis v. Commissioner, 
however, disallowed both 
approaches.*? 

The owners of the beneficial 
interests in a land trust may be able 
to use the trust almost as effectively 
as a corporation to avoid personal 
liability on documents such as 
mortgages, contracts, and deeds, 
since the owners of the beneficial 
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interests do not need to execute 
such documents. The third party 
dealing with the trust would have to 
take the initiative in insisting that 
the owners of the beneficial 
interests execute documents 
containing provisions making them 
personally liable, just as the third 
party would have to take the 
initiative in insisting that 
stockholders of a corporation 
assume personal liability. However, 
if the trustee is deemed to be an 
agent of the owners of the 
beneficial interests, the owners 
might be personally liable on 
documents other than negotiable 
instruments. If the trustee that 
executes the documents is a bank, a 
third party dealing with the trust 
will understand that the documents 
must contain exculpatory 
provisions in favor of the bank. The 
trustee should not be an owner of a 
beneficial interest, since the third 
party might not agree to include 
exculpatory provisions in favor of a 
trustee who is also an owner. 


Foreign Investment in United 
States Real Estate 


Nonresident aliens have made 
substantial investments in United 
States real estate not only to obtain 
an attractive return but also .to 
insulate their wealth from the 
political risks in their own country. 
From a tax perspective, the most 
sophisticated way to structure 
foreign investment is to use a 
corporation organized in a tax 
haven, such as the Netherlands 
Antilles.54 However, there is a risk 
that someday the tax haven country 
may attempt to expropriate 
property and may be able to 
expropriate the shares of stock 
issued by the corporation organized 
in the tax haven. It is advisable to 
monitor the political and legal 
environment in the tax haven 
country. The investor should have 
contingency plans to cope with 
various political events that may 
occur. One nationalization failsafe 
device is a United States situs 
grantor trust to hold title to the real 
estate. The trustee would be subject 
to complete control by the 
corporation, but, upon the 
occurrence of specified political 
events, the trustee would assume 
full control over the assets and hold 
the assets for the benefit of the 
stockholders of the corporation, not 
for the corporation itself. 


Quantitative Decision-Making 
Techniques 


Quantitative techniques which 
are widely used in_ business 
decision-making can evaluate 
alternative forms of business 
organization more precisely than 
verbal analysis. It is not sufficent to 
determine which scenario, or 
course of events is most likely to 
occur, and then to base the decision 
upon the assumption that such 
scenario is certain to occur. 
Practical techniques exist which can 
take into account the possibility that 
a project may be more or less 
successful than expected and the 
possibility that the legal and tax 
consequences of a transaction may 
be favorable or unfavorable. Major 
projects warrant the use of these 
sophisticated techniques. The 
calculations can be performed ona 
computer or on a financial or 
programmable calculator. An 
additional benefit from this 
approach is that it compels precise, 
logical, and organized analysis. 


Conclusion 


A number of criteria should be 
considered in selecting the form of 
business organization for real estate 
operations, such as tax advantages, 
limited liability, compliance with 
the usury law, ease of conveying 
title, and allocation of control. 
Nontax considerations often favor 
incorporation. Incorporation of 
investment real estate can create tax 
problems, but, under certain 
circumstances, incorporation can 
actually confer tax advantages. 
There are far more alternatives than 
are generally recognized, including 
simultaneous and sequential 
combinations of the basic forms of 
business organization. oO 
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By Henry Dean 


The Environmental Land and 
Water Management Act 
(ELWMA), when initially passed, 
was hailed by many land use 
experts to be truly a landmark in 
state - local land use regulatory 
participation, and thrust Florida 
into the front trenches of the Quiet 
Revolution in Land Use Control. 

The Act, generally following 
Article 7, ALI Model Land 
Development Code, established a 
review and approval process for 
certain types of development of 
regional impact requiring an 
affirmative development order 
from the loca! government having 
jurisdiction over the proposed 
project, in addition to any other 
applicable local and state permits.’ 

A developer who proposes a 
development of regional impact 
submits an application for 
development approval (ADA) to 
the local government and also to the 
appropriate regional planning 
council. The regional planning 
council prepares a report and 
recommendation on the proposed 
project and submits it to the local 
government for consideration at a 
local hearing.’ Within 30 days 
following the conclusion of the 
local hearing, the local government 
issues a development order either 
approving, approving with 
conditions, or denying the 
proposed development of regional 
impact, pursuant to F.S. 
§380.06(11). Following transmittal 
of a copy of the development order 
to the Division of State Planning, 
either the owner/developer, an 
appropriate regional planning 
council, or the Division of State 
Planning may initiate an appeal of 
the development order to the 
Governor and Cabinet sitting as the 
Land and Water Adjudicatory 
Commission. Any appeal must be 
initiated within 45 days following 
the transmittal of the development 
order.® 
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Updating the DRI Process 


Space does not permit a thorough 
analysis of all of the procedural and 
substantive issues which have 
evolved from the DRI process. This 
article is limited to two primary 
issues which have generated a 
sizable amount of interest among 
the development community and 
governmental agencies over the 
past several years. The first portion 
of this article deals with an analysis 
of the 1977 amendments to the DRI 
process, and the latter portion deals 
with the troublesome issue of 
defining a development of regional 
impact. The genesis of the Act and 
its early history have been well 
documented in previous articles.” 


Need for the 1977 
Amendments to the ELWMA 


During the first three years of the 
DRI process (the ELWMA became 
effective July 1, 1973), several key 
factors exacerbated the slowdown 
within the construction industry in 
Florida. First, the national recession 
severely curtailed the construction 
industry, particularly in South 
Florida. The tight money market 
all but dried up large scale major 
residential and commercial 
ventures and, in fact, brought a 
number of ongoing construction 
ventures to a_ screeching halt. 
During this same period came the 
cry from every segment of the 
development industry that lengthy, 
duplicative, and in some instances 
downright unnecessary permitting 
requirements were adding to the 
skyrocketing cost of new 
construction. As all too many 
developers learned, delay and 
unpredictability in the permitting 
process can very easily equate to a 
denial (and in some instances be 
more painful). 

The Florida Legislature 
responded to this dilemma with 
several major pieces of legislation 
which attempted to make sense out 
of what had become an 


environmental 
law 


environmental permitting “pinball 
game.”® 

A full scale legislative effort to 
streamline the DRI process was not 
undertaken until the 1977 legislative 
session, although there were several 
major amendments to the DRI 
process during the 1974 legislative 
session.!° 

Prior to the 1977 legislative 
session, in an effort to improve and 
streamline the development of 
regional impact process, 
representatives of the development 
community, the Division of State 
Planning and environmental groups 
drafted proposed amendments to 
the ELWMA which would both 
improve the DRI permitting 
process and continue to assure 
adequate safeguards for regional 
and state overview where those 
interests were justified. 

The 1977 amendments to 
Chapter 380 were contained in 
committee substitute for Senate Bill 
569. The bill was unanimously 
approved by both the House and 
Senate Natural Resources 
Committees and approved by the 
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full House and Senate unanimously. 


The bill was signed by the 
Governor on June 14, 1977." 

A new section (§380.032) was 
added providing certain powers 
and duties of the state land planning 
agency (the Division of State 
Planning as defined in Chapter 380) 
which included: (1) the exercise of 
general supervision of the 
administration and enforcement of 
the ELWMA and all rules and 
regulations promulgated there- 
under; (2) adoption and 
modification of rules to carry out 
the intent and purposes of the 
ELWMaA,; and (3) the power to 
enter into agreements with any 
landowner, developer or other 
governmental agency as may be 
necessary to effectuate the 
provisions of the ELWMA or any 
rules promulgated thereunder.!2 

Section 380.06(02), F.S., was 
amended to provide that any 
modifications to the initial guidelines 
and standards prescribed pursuant 
to subsection (2) (Chapter 22F-2, 
Fla. Admin. Code) shall not modify 
or abridge rights that have vested 
pursuant to subsection (12), or 
development of regional impact 
status determinations acquired 
through executed agreements or 
binding letters issued pursuant to 
this section, upon which the 
developer has relied and changed 
his position prior to the effective 
date of such rules. 

For example, if a developer in 
Dade County had received a 


binding letter of interpretation in 
1975 stating that his 2,000 dwelling 
unit development was not a 
development of regional impact 
(threshold for Dade County is 3,000 
dwelling units) then a modification 
reducing the DRI threshold for 
Dade County to 1,500 dwelling 
units would not apply retroactively 
to this developer, assuming that he 
had relied on such binding letter 
prior to the effective date of the 
threshold modification. 

The binding letter procedure 
established in F.S. §380.06(4) was 
substantially amended to provide 
for a third form of determination 
from the Division of State 
Planning.'* Subsequent to the 
effective date of the DRI process 
(July 1, 1973) many developers 
whose rights had previously vested 
for a particular project found 
themselves in the unenviable 
position of having to alter their 
vested project substantially to 
either comply with (1) changed 
market conditions; or (2) permit 
conditions or requirements 
imposed by state or federal 
environmental regulatory agencies. 
In many cases the developer found 
himself with a substantially altered 
project'* and therefore uncertain 
whether he remained exempt from 
the rigors of DRI review or whether 
his rights were divested and the 
project subject to DRI review. The 
ELWMA, prior to the 1977 
amendments, provided no 
guidance on the issue. Therefore, 
F.S. §380.06(4) was amended so 
that a developer could seek a 
binding letter to determine whether 
a proposed substantial change to a 
previously vested development 
would divest such rights. The 
criteria to be applied by the 
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Division of State Planning is as 
follows: 

In determining whether a _ proposed 
substantial change to a previously vested 
development of regional impact will divest 
rights vested pursuant to subsection (12), the 
State Land Planning Agency shall review the 
proposed change within the context of: 

1. Its conformance with any adopted 
state comprehensive plan and any rules of 
the State Land Planning Agency; 

2. All rights and obligations arising out of 
the vested status of such development; 

3. Permit conditions or requirements 
imposed by the Florida Department of 
Environmental Regulation, the Florida 
Department of Natural Resources, any 
water management district created by 
Section 373.069 or any of their successor 
agencies; and 

4. Proposed change (see if a proposed 
substantial change to a development of 
regional impact previously vested pursuant 
to subsection (12) would result in reduced 
regional impacts, the change shall not divest 
rights to complete the development 
pursuant to subsection (12)). 

As of this writing, the Division of 
State Planning has issued five 
binding letters of modification. 

The binding letter of modifica- 
tion application procedure 
establishes a two-tier test: 

l. Is the change a substantial 
change? 

2. If it is a substantial change, 
does it result in reduced regional 
impacts? 

The Division has adopted an 
application form pursuant to F.S. 
§$380.06(4)(c), wherein the 
developer is asked to compare his 
previously vested project to the 
changed project in terms of 
quantative factors such as number 
of dwelling units, amount of traffic 
generated, amount of open space, 
etc.!5 Based on the analysis of this 
information, the Division of State 
Planning determines whether the 
proposed change would result in 
reduced regional impacts and a 
continued exemption from DRI 
review. 

Section 380.06(7)(e) was 
amended to require that the local 
development order issued pursuant 
to F.S. §380.06 shall include 
findings of fact and conclusions of 
law consistent with subsection (11). 
A long standing criticism of local 
zoning in general and also the DRI 
process at the local level has been 
the near void of any administrative 
procedures governing the decision 
making process.!® This drawback 
has been partially addressed by the 
adoption of the above quoted 
language requiring findings of fact 
and conclusions of law in the local 
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development order. Although the 
local procedures still remain 
exempt from the APA require- 
ments ,!7 this amendment was one 
step in the direction of establishing 
an appropriate meaningful record 
on appeal. 


This provision should not be 
taken lightly. At least one appeal 
has been initiated based primarily 
on the absence of such findings of 
fact and conclusions of law in a 
local development order.!® 


Subsections (g), (h), and (i) were 
added to F.S. §380.06(7) so that a 
developer who had received an 
affirmative development order 
pursuant to F.S. §380.06 could seek 
a determination as to whether a 
proposed change or deviation from 
the terms of the original order 
would “retrigger” the DRI process. 
Substantial deviation was defined 
in subsection (g) to mean any 
change to the previously approved 
development of regional impact 
which creates a reasonable 
likelihood of additional adverse 
regional impact or any other 
regional impact created by the 


change not previously reviewed by 
the regional planning agency.!® 
Several statutory allowable 
deviations were recognized along 
with a procedure for rebutting the 
presumption of an _ allowable 
deviation: 


§380.06(7)(h): In determining whether the 
development of regional impact, previously 
approved pursuant to this section, is subject 
to further review pursuant to this section, the 
local government shall consider the 
following changes which shall be presumed 
not to be substantial deviations requiring 
further review: 

1. Anincrease in the number of dwelling 
units of not more than 5% or 200 dwelling 
units, whichever is less; 

2. A decrease in the number of dwelling 
units which does not require a major 
redistribution of density; 

3. A decrease in the area set aside for a 
common open space of not more than 5% or 
50 acres, whichever is less; 

4. An increase in the area set aside for 
common open space; 

5. An increase in the floor area proposed 
for nonresidential use of not more than 5% or 
10,000 square feet, whichever is less; 

6. A decrease in the regional impact of 
the development as approved in the local 
government order; 

7. A change required by permit 
conditions or requirements imposed by the 
Florida Department of Environmental 


Regulation, the Florida Department of 
Natural Resources, any water management 
districts created by §373.069 or any of their 
successor agencies, or any appropriate 
federal regulatory agency. 

(i) Unless the presumptions set forth in 
paragraph (h) are rebutted by clear and 
convincing evidence offered by the moving 
party, the development shall not be subject 
to further development of regional impact 
review pursuant to this section. The 
appropriate local government shall afford a 
reasonable opportunity for a developer or 
other substantially affected party to present 
evidence to support or rebut such 
presumptions. 


The ELWMA now provides 
some guidance to developers who 
have gone through the DRI process 
indicating what ‘‘market 
adjustments” or changes based on 
subsequent environmental 
permitting requirements are 
“allowable” deviations from the 


terms and conditions of the 
development order. 

Section 380.06(8), F.S., was 
amended to provide that the 


regional planning agency shall 
afford the developer or any 


substantially affected party 
reasonable opportunity to present 
evidence to the agency head 


NITA 


IN THE 


SOUTHEAST 


Where can you learn the secrets of effective trial 
practice from experienced judges and lawyers? 


NITA’s Southeast Regional at Chapel Hill, N.C. 
May 14-20 and August 10-18, 1979 


Q: 
A: 


The National Institute for Trial Advocacy 
announces an intensive program designed 
primarily for young lawyers with one to five 
years of experience in trial practice. Student 
lawyers will perform as trial counsel under 


the guidance of a teaching team that includes 
an experienced trial judge, experienced trial 
lawyers and a law teacher. Members of the 
teaching team will also demonstrate various 
trial skills. For a detailed brochure, write 


Christine A. Opp, Southeast Regional Director, 
NITA, Post Office Box 2838, Chapel Hill, 
North Carolina 27514 or call (919) 967-2276. 


Notice of Nondiscrimination: The National Institute for Trial Advocacy does not discriminate on the basis of race, religion, or sex. The Institute encourages 
applications from members of minority groups and from women. 


VOLUME 53, NUMBER 4, APRIL 1979 


251 


\ ys “an, 

[fk 

> 

\ = 


ENVIRONMENTAL LAW 


relating to the proposed regional 
agency report and recom- 
mendations.”° 

Section 380.06(13)(b}, F.S., was 
created to provide for a master- 
incremental development approval 
process. The overall master plan 
could be approved initially and 
subsequent increments of the 
development would be submitted 
for preconstruction review.”! 

Section 380.07(2), F.S. - Florida 
Land and Water Adjudicatory 
Commission - was amended to 
expand the time to initiate an 
appeal from 30 to 45 days following 
transmittal of the local develop- 
ment order to the Division of State 
Planning.”2 

The general consensus seems to 
be that the 1977 amendments to the 
ELWMA have gone far to 
streamline the DRI process and 
“fine-tune” the administration of 
the program. 


Defining Developments of 
Regional Impact 


Probably the most controversial 

issue involving the DRI process is 
the definition of “development of 
regional impact” itself.- Develop- 
ment of regional impact is defined 
in §380.06(1) to mean: 
Any development which, because of its 
character, magnitude or location, would 
have a substantial effect upon the health, 
safety, or welfare of citizens of more than 
one county.” 

In an effort to add a degree of 
predictability to the DRI process, 
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the Act further states at FS. 
§380.06(2) (a): 

The State Land Planning Agency shall 
recommend to the Administration 
Commission specific guidelines and 
standards for adoption pursuant to this 
subsection. The Administration Commission 
shall by rule adopt guidelines and standards 
to be used in determining whether particular 
developments shall be presumed to be of 
regional impact. Such guidelines and 
standards shall be subject to legislative 
review as provided in §380.10(2). (Emphasis 
added) 


Pursuant to this requirement, the 
Governor and Cabinet initially 
adopted guidelines and standards 
for developments presumed to be 
of regional impact on March 7, 
1973. These guidelines were 
subsequently approved by 
concurrent resolution of the 1973 
Florida Legislature and became 
effective July 1, 1973.24 

‘What superficially may appear to 
be a rather cut and dried issue, i.e., 
whether a development is or is not a 
development of regional impact, 
has become a central issue of 
debate regarding the DRI process. 
In an effort to resolve the issue 
nearly all available administrative 
procedures have been attempted 
and every forum brought into the 
fray.> Proponents of the “self- 
executing definition” have argued 
strenuously that strict adherence to 
the thresholds established in the 
guidelines and standards in Chapter 
22F-2, Fla. Admin. Code, has 
resulted in nothing less than a 
mockery of the DRI process. 
Armed with statistics and specific 
examples, the proponents of the 
“self-executing definition” expose 
the guidelines and standards to be 
nothing more than loopholes under 
which a conniving developer may 
stealthily creep and thereby avoid 
DRI review. The end result, claim 
the proponents, is a patchwork of 
unplanned, haphazard small 
developments which, in the long 
run is diametrically opposed to the 
very purposes of the Act.%6 

The opponents of the “self- 
executing definition” take an 
equally steadfast position that the 
long term success of the DRI 
program is inextricably tied to a 
pattern of statewide uniformity and 
predictability which the 
legislatively ratified guidelines and 
standards provide - either a 
development exceeds a specific 
threshold established in Chapter 
22F-2, Fla. Admin. Code, and is 


subject to DRI review or it is below 
the threshold and therefore not 
subject to review. 


A developer in doubt as to 
whether his specific project may be 
a development of regional impact 
can seek a determination from the 
Division of State Planning pursuant 
to F.S. §380.06(4). During the first 
four years of the DRI process, the 
Division of State Planning had 
taken the unequivocable position 
that the term “presumed to be” 
contained in Chapter 22F-2, Fla. 
Admin. Code, created a conclusive 
presumption that a proposed 
project was in fact a development 
of regional impact. Conversely, any 
development which was below the 
quantitative figures contained in 
the thresholds was not a 
development of regional impact, 
and further, that any development 
not mentioned or contained within 
the specific 12 types of 
development outlined in Chapter 
22F-2, Fla. Admin. Code, was not a 
development of regional impact.?? 

On December 22, 1977, the First 
District Court of Appeal rendered 
its opinion in General Development 
Corp. v. Division of State Planning 
(rehearing denied February 8, 
1978), 353 So.2d 1199 (Fla. lst DCA, 
1978). 

Judge Smith addressed the 
definitional issue thusly: 

Under the statutory definition, the character 
or location of the proposed development 
may conceivably make it of regional impact 
though its projected magnitude or density is 
less than the Rule 22F-2 threshold. That is not 
presumed—indeed, the presumption is to 
the contrary—but it may nevertheless be 
found as a fact. Similarly, the character or 
location of the proposed development may 
relieve it of regional impact although the 
projected density exceeds the threshold of 
the rules presumption. If number alone were 
conclusive, there would be little need for the 
substantive definition in Section 380.06(1), 
or for a mere “presumption,” or for “binding 
letters of interpretation.” In determining 
whether a newly proposed development will 
have regional impact because of its 
“character, magnitude, or location,” the. 
Division may and should consider existing 
area development, whether “vested” in 
Section 380.06(12) terms or not. A new 
residential development in the midst of a 
piney woods will have a different regional 
impact than the same development on the 
edge of an already overburdened multi- 
county water supply. The Division’s task 
under Section 380.06(4) is not simply to 
count the houses and apply the presumption 
of Rule 22F-2, but rather to determine 


whether the statutory definition is satisfied. 
(p. 1208) 


Following this directive from the 
First District Court of Appeal, the 
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Division of State Planning has 
proceeded to exercise its 
responsibility in determining 
whether a proposed development is 
factually a development of regional 
impact. In one _ instance, the 
Division of State Planning has 
determined that a_ residential 
development, although slightly 
below the quantitative threshold 
contained in Chapter 22F-2.10, Fla. 
Admin. Code, was nevertheless 
factually a development of regional 
impact. In at least two other 
instances the Division of State 
Planning has determined that 
projects which exceeded the 
quantitative thresholds contained 
within Chapter 22F-2.09, Fla. 
Admin. Code, were nevertheless 
factually determined not to be 
developments of regional impact.*® 
As of this writing, the Division of 
State Planning is proposing 
amendments to Chapter 22F-1.16, 
Fla. Admin. Code (Rules of 
practice and procedure for the 
issuance of binding letters), 
wherein the Division states its 
current policy in rule form that it 
will make a factual determination 
as to whether a specific 
development is a development of 
regional impact and that the 
quantitative thresholds are no 
longer conclusive.*° 

Whether a development may 
meet the substantive definition of a 
development of regional impact 
contained in F.S. §380.06(1) even 
though it is not specifically listed 
among the 12 types of development 
contained within Chapter 22F-2, 
Fla. Admin. Code, remains an 
unanswered question. The issue 
was raised in Pinellas County v. 
Lake Padgett Pines, 333 So.2d 472 
(Fla. 2d DCA 1976) cert. den., 352 
So.2d 176 (Fla. 1977). The question 
-in that proceeding was whether a 
regional well field located in Pasco 
County, which would provide 
water for residents of Pinellas 
County, was a development of 
regional impact, notwithstanding 
the fact that regional well fields 
were not specifically included 
among those 12 types of 
developments presumed to be of 
regional impact as contained within 
Chapter 22F-2, Fla. Admin. Code. 
The court stated at page 477: 


While acknowledging that Chapter 22F-2 
does not specifically itemize “well fields” as 
a development of regional impact, Lake 
Padgett contends that these administrative 
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guidelines do not necessarily list all possible 
DRI’s but only those which are presumed to 
be DRI. In any event, Lake Padgett argues 
that such guidelines cannot amend the 
statutory definition of a DRI in Section 
380.06(1), which it contends is “self- 
executing” and requires no further legislative 
action. Our conclusions make it unnecessary 
to pass on whether or not the enumerations in 
22F-2 are all inclusive or whether the DRI 
defintion in Florida Statutes Section 
380.06(1) is self-executing. 


The court pointed out that the 
Florida Water Resources Act 
(Chapter 373, F.S.) and the Florida 
Environmental Land and Water 
Management Act (Chapter 380, 
F.S.) were passed during the same 
legislative session. The court 
concluded that: 


It is a cardinal rule of statutory construction 
that effect be given to the legislative intent of 
statutes passed at the same session dealing 
with the same general subject by considering 
them in pari materia, and that the court 
should find a reasonable field of operation 
for each of the statutes without destroying 
their intent. Tamiami Trail Tours, Inc. v. 
City of Tampa, 1947, 159 Fla. 287, 31 So.2d 
468. We believe that our conclusions provide 
an area of operation for each to the exclusion 
of the other in this instance, while still 
recognizing there may be situations in which 
the operation of both statutes may well come 
into play on a particular project. 
Although _ the 
definition’’ issue remains 
unresolved, some judicial guidance 
was provided in Crosskey 
Waterways v. Askew, et al., 351 
So.2d 1062 (Fla. lst DCA 1977). 
Judge Smith held that F.S. §380.05, 
delegating power to the 
Administration Commission to 
establish areas of critical state 
concern provided inadequate 
standards for exercise of such 
power in violation of Article II, 
Section 3, of the State Constitution. 
In his decision, Judge Smith alluded 
to and distinguished the DRI 
guidelines and standards: 
Section 380.10 requires continuing legislative 
approval of the Administration 
Commission’s “standards and guidelines” for 
identifying developments of regional 
impact, and the legislature approved the 
initial standards in 1973. HCR 1039, Laws of 
Florida (1973). There is no comparable 
provision for legislative supervision of the 
Administration Commission’s designation of 
areas of critical state concern. 


The legislature has provided a 
specific avenue by which a 
particular type of development not 
yet recognized within the 
guidelines and standards contained 
in Chapter 22F-2, Fla. Admin. 
Code, may be added to the existing 
guidelines and standards. Section 
380.10(2), states in pertinent part: 


“self-executing _ 


However the Administration 


Commission shall have the authority to make 


any change which it designates as an 
emergency act that is vital to the health, 
safety and welfare of the citizens of more 
than one county. Such an emergency change 
shall be effective upon its adoption by the 
Commission, but the continuance of this 
effectiveness beyond the next regular session 
of the legislature shall be subject to approval 
by that legislature. 


Such a procedure could be 
initiated by the Division of State 
Planning, the Administration 
Commission itself, or a 
substantially affected party 
pursuant to the provisions of F.S. 


§120.54(5). 
While the “‘self-executing 
definition” issue has not been 


completely resolved, the inferences 
drawn from the above cited cases 
tend to suggest that developments 
specifically delineated within 
Chapter 22F-2, Fla. Admin. Code, 
may be factually determined to be 
DRI’s, notwithstanding the 
presumptive thresholds. Types of 
developments not specifically 
named within the existing 
guidelines should remain exempt 
from DRI review until specifically 
included by rule adopted by the 
Governor and Cabinet and ratified 
by the legislature. Oo 


1 Fla. Laws 1972, ch. 72-317, codified as 
Chapter 380, Fia. Stat. (1977). Reference to 
the “quiet revolution” is, of course, to F. 
Bosselman and D. Callies, THe Quier 
REVOLUTION IN LAND UsE Controt (1971). 

2A Mopet Lanp DEVELOPMENT 
adopted by The American Law Institute 
(1976). 

3 Fxa. Stat. §380.06(5) (1977). 

4 Stat. §380.06(6) (1977). 

5 Stat. §380.06(8) (1977). 

Fra. Stat. §380.07 (1977). For an 
interpretation of the term “transmitted” 
see Fox v. South Fla. Regional Planning 
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Council, 327 So.2d 56 (Fla. lst DCA 1976), 
cert. denizd, 336 So.2d 1181 (Fla. 1976). 
7See, for example, Finnell, Saving 
Paradise: The Florida Environmental Land 
and Water Management Act of 1972, 1973 
Urns. L. Ann. 103; Rhodes, Florida’s 
Environmental Land Water Management 
Act Implements Article 7 of the Proposed 
American Law Institute Model Code, 9 AIP 


NEWSLETTER 7 (1974); Pelham, Regulating 
Developments of Regional Impact: Florida 
and the Model Code, 29 U. Fta. L. Rev. 5 
(1977). 

8 For example, the yearly number of DRI 
applications received by the South Florida 
Regional Planning Council were as follows: 


1973-74 - 38 
1974-75 - 7 
1975-76 - 8 
1976-77 - 0 
1977-78 - 6 


® See, for example, The Environmental 
Reorganization Act of 1975, Fla. Laws 1975, 
ch. 75-22; Amendments to the Power Plant 
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Siting Act, Fla. Laws 1976, ch. 76-76; 
Amendments to the Administrative 
Procedures Act requiring that additional 
information for licenses be requested within 
30 days and that a license be issued within 90 
days, Fla. Laws 1976, ch. 76-131. 


10 For example, letters of interpretation 
issued by the Division of State Planning 
pursuant to F.S. §380.06(4) were made 
binding on all state, local and regional 
agencies; plat recordation between 
August 1967 and July 1973 was 
sufficient to demonstrate vested rights 
without a showing of reliance and change of 
position, and an enforcement provision was 
added, Fla. Laws 1974, ch. 74-326. 

1! Fla. Laws 1977, ch. 77-215. 

12 Fra. Stat. §380.032 (1977). 

13 The two types of letters issued by the 
Division of State Planning prior to the 1977 
amendments were the binding letter of 
interpretation of DRI status (BLID) and the 
binding letter of interpretation of vested 
rights (BLIVR). 


4 For example, relocation of a major 
marina complex within a residential DRI; 
an increase in number of single family 
dwelling units and reduction in multi-family 
units. 

15 Division of State Planning Form Number 
BLWM-35-77. 

16 See, for example, Babcock, The Chaos of 
Zoning Administration, TweLveE ZONING 
Dicesr 1, 1960, “The running, ugly sore of 
zoning is the total failure of this system of 
law to develop a code of administrative 
ethics.” !7 Fria. Stat. §120.52(1)(c) (1977). 

18 See, in re: Application of City of Miami 
Beach Redevelopment Agency for a 
development of regional impact in Dade 
County, Docket Number 79-1; Florida Land 
and Water Adjudicatory Commission. 

19 Fra. Stat. §380.06(7) (g) (1977). 

20 Fira. Stat. §380.06(8) (1977). 

21 Fia. Stat. §380.06(13) (b) (1977). 

Stat. §380.07(2) (1977). See 
footnote 6, supra for interpretation of the 
term “transmitted.” 

23 Advocates of the “self-executing 
definition” interpret this statutory definition 
to require no further administrative or 
legislative guidelines for defining a 
development of regional impact. 

24 See ch. 22F-2, Florida Administrative 
Code. 

*5 See, for example, Sarasota County v. 
Department of Administration, 350 So.2d 
802 (Fla. 2d DCA 1977); Pinellas County v. 
Lake Padgett Pines, 333 So.2d 472 (Fla. 2d 
DCA 1976); General Development Corp. v. 
Division of State Planning, 353 So.2d 1199 
(Fla. lst DCA 1978). 

Stat. §380.021 (1977). 

27 As of June 30, 1978, the Division of State 
Planning had issued 279 binding letters of 
DRI status wherein this interpretation was 
adhered to. 

%8 See Division of State Planning Binding 
Letter File No. BLID 878-032; Forest Lakes 
Development. 

29 See DSP File Number BLID 979-003, 
Cove Marina and File Number BLID 1178- 
036, Marina Biscayne. 

30 A hearing was held on the proposed 
amendments to the binding letter rules of 
practice and procedure on February 7, 1979. 
As of this writing, the proposed amendments 
have not been filed with the Secretary of 
State’s Office. 
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SOUTHEAST BANKS 
ANNOUNCES 


THE BONUS 


CHECKING PLAN. 


For people who wish they could earn interest on 
the money in their checking accounts. 


If you'd rather see your money earn- 
ing interest than sitting idle in your 
checking account, then Southeast's 
Bonus Checking Plan can make money 
for you. This plan became effective 
November | due to a change in Federal 
regulations. 

It's as close as we can come to pay- 
ing interest on checking-legally. 

The Bonus Checking Plan links a 
zero balance checking account and a 
5% savings account. 

Here's how it works: You keep all 
your money in the savings account 
part of your Bonus Checking Plan 
where it earns interest from day of 
deposit to day of transfer, while your 
checking account balance is kept at 
zero. When checks you write are pre- 
sented to us for payment, we automati- 
cally transfer the exact amount from 
your savings account to your checking 
account to cover the payment. That 
way, youre earning all the interest pos- 
sible on every dollar in the bank, right 
up to the last moment. 

You get the convenience of a single, 
consolidated checking account and 
savings account relationship. You're 
spared the hassles of filling out forms 
and waiting in line in two places to 
move your savings dollars to where 
your checking account is. 


You can get the Bonus Checking 
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Plan free just by maintaining a min- 
imum monthly balance in a Southeast 
savings account. Although it isn't for 
everybody, this could be the right plan 
for you. Come in and let one of our 
Southeast bankers discuss the details 
with you. 


Also Announcing 
The Cushion Checking 
Plan: 


For people who want protection from 
the embarrassment of an overdraft, or 
want access to their rainy day savings, 
we offer the Cushion Checking Plan. 

For a small transfer fee, we'll auto- 
matically move money from your sav- 
ings account to your checking account 
if you write a check that's too big for 
your balance. That means you have a 
cushion as large as your savings 
account balance to fall back on. 

Now more than ever, it makes sense 
to have both your checking and sav- 
ings accounts at a Southeast Bank. 
Come in and discover the advantages 
for yourself. 

That's what we call Southeast 
Hospitality. 


Southeast Banks 


You can count on us? 


Members FDIC 


LTS Begins Sixth Year 
Of Company Operations 


With 18 branch and affiliated plants 
and computer terminals installed in 
over 80 law offices, Lawyers’ Title 
Services marks the completion of its 
first five years of central operations. 


LTS, the title information subsidiary 
of The Fund, is nationally known as 
the developer of the South’s first 
multi-county on-line system of 
computerized title information. 


As a pioneer in the field of 
computerized title information, LTS’s 
early success given Florida 
attorneys a crucial advantage in their 
fight to keep real estate transactions in 
the law office. 


The computerized title information 
system provides the branch title plants 
a method of accurately storing and 

rapidly retrieving 
an‘ ever-growing 
daily recording 
volume of deeds, 
mortgages and 
miscellaneous in- 
struments which 
affect title to 
land. Extension 
of the computer 
terminal a d 
2 rinter to e 
Lewis G. Morrell, Jr. 
is a logical advance in fast service. 
Once the data is in the computer, it 
can be easily accessed from many 
different sources at the same time for 
all counties on-line to the central 
computer. 


Additional attorney support 
computer services are planned. A 
document preparation system is being 
installed in counties having LTS 
branches which are already on-line 
to the central computer in Orlando. 
This system prepares a host of forms 
including the closing statement, deed 
and mortgage, RESPA form with 
automatic prorations by the computer 
and Fund commitment and policy 
forms. Preparation of the whole 
package takes just several minutes. 


LTS operations are headed by 
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wre Title Guaranty Fund / 
We The Florida lawyers’ organization for guaranteeing titles to real estate 


Lewis G. Morrell, Jr., Executive Vice 
President, who was on the initial team 
that designed the computerized title 
information system. Regional Vice 
Presidents in charge of LTS branch 
administration are Raymond E. Trescot 
and Charles E. Richardson, each of 
whom has been with the company and 
its individual branches for many years. 
Management of the 18 branch and 
affiliated plants which furnish title 
information in 21 Florida counties is 
under the supervision of branch 
managers. Most of these persons are 
career specialists in the abstract and 
title information business. 


Attorneys depend upon reliable and 
reasonably priced title information to 
handle real estate transactions. The 
Bar can point with pride to Lawyers’ 
Title Services as a success story with a 
dynamic future even more exciting 
than its innovative past. 


Marketable Record Title 
Act Held Constitutional 


In a landmark decision, the 
Supreme Court of Florida has ruled 
that the state’s Marketable Record 
Title Act is constitutional and does 
not violate the due process clause of 
the Fourteenth Amendment to the 
United States Constitution. 


The decision in City of Miami v. 
St. Joe Paper Company, 364 So.2d 
439 (Fla. 1978), also says that a wild 
deed may become a “root of title” and 
qualify as a “title transaction.” This 
will trigger operation of the Act to 
eliminate interests created prior to 
the root including those in another 
chain which began with a transfer by 
the sovereign. 


Finally, the court held that a 
municipality which has acquired title 
from the state could be divested by 
a root deed, the grantor in which was 
the grantee in the previous wild deed. 
The court ruled that the city was not a 
state agency and did not come under 
the state interests exception which will 
not be eliminated by the Act. 


Free Home Buyers’ Guide 


The newly revised booklet 
“Buying or Selling Your Home” is 
in use. This 36-page consumer 
publication explains the essential 
steps in every home purchase or 
sale — negotiating the listing and 
purchase contracts, arranging 
financing, obtaining a clear title 
and closing. 


The importance of having 
independent legal advice throughout 
the sales process is stressed. The 
booklet is published by the ABA 
Standing Committee on Lawyers’ 
Title Guaranty Funds. 


Five copies will be sent without 
charge to any attorney who writes 
Lawyers’ Title Guaranty Fund, 
Box 2671, Orlando, Florida 32802. 


Lawyers’ Title Services: keeping Florida lawyers in real estate practice by 
providing, not eliminating, title information. 
By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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Nontaxable Divisions of Jointly 
Owned Property Incident to Divorce 


By Jonathan D. Kaney, Jr. 
and Robert E. Aylward 


When a marriage is dissolved, 
property owned jointly by the 
husband and wife must be divided 
between them. Often, the jointly 
owned properties are _. dispro- 
portionately divided! between the 
spouses. Although potentially 
taxable, a disproportionate division 
will be nontaxable if a judicially 
created rule, sometimes called the 
“equal value rule,” applies.? Using a 
simple fact situation, this note 
examines the equal value rule as it 
applies to disproportionate 
divisions of common law jointly 
owned property.’ 


Assumed Facts and Alternatives 


Assume that husband and wife 
hold in joint tenancy the following 
assets: 


equally; husband takes all of 
Blackacre while wife takes all 1,000 
shares of X Corp. stock. 


The income tax issue is whether the 
spouses recognize gain as a result of 
either division. 

In Alternative A, the parties 
partition each property in kind, a 
transaction usually described as “a 
nontaxable division of property 
between two co-owners.”> This 
note refers to such a division as an 
actual partition. The principle that 
actual partitions are nontaxable is so 
well settled that. the underlying 
reason for the rule seldom is 
discussed, but the principle rests 
directly on the fundamental 
concept of realization.6 Because 
each co-owner takes only that 


Description 
Blackacre (1,000 
acres of raw land) 
1,000 shares of X 
Corp. common stock 
Total 


Adjusted Basis 
$50,000 


50,000 
$100,000 


Fair Market Value 
$100,000 


100,000 
$200,000 


Throughout their marriage, 
husband and wife have resided in a 
common law _ jurisdiction. The 
husband has been the wage earner, 
the wife a housewife, and neither 
spouse ever had received 
substantial gifts or inheritances. 
Neither spouse has other assets of 
any kind. Assume further that the 
wife’s marital rights are 
compensated by the payment of 
alimony from the husband.‘ 
Alternative divisions of the joint 
property will be considered: 
Alternative A: The spouses divide 
each asset proportionately; each 
spouse receives 500 acres of land 
and 500 shares of stock. 


Alternative B: The spouses divide 
the assets disproportionately, but 
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which was his property prior to the 
partition, neither co-owner realizes 
benefit or detriment cognizable by 
Code $§61(a)(3) & 1001, the taxing 
statutes.’ The technical reason 
underlying the rule of nontaxability 
is, therefore, that the partition is a 
nonrealization event. 


In Alternative B, the parties 
divide the aggregate of joint assets 
in such manner that, although each 
receives equal value, neither 
property is partitioned in kind. This 
note refers to such a division as an 
equal value partition or as a 
disproportionate division. As a 
practical solution, the equal value 
partition is much more desirable 
than an actual partition, but its 
income tax consequences are 


tax low notes 


considerably more difficult to 
analyze. In fact, the equal value 
partition in Alternative B could be 
analyzed as two transactions. First, 
the husband and wife effect an 
actual partition as described in 
Alternative A, and second, the 
spouses effect a_ reciprocal 
exchange of land and corporate 
shares, and reach the end result 
described in Alternative B. If this 
were the correct analysis, then each 
spouse would recognize gain in the 
amount of $25,000. Fortunately, the 
equal value rule supplies a different 
analysis, allowing the same 
nontaxable treatment for 
Alternative B as is allowed in the 
actual partition of Alternative A. 


Judicial Creation of Equal 
Value Rule 


Cases dealing with community 
property first developed the equal 
value rule. A_ recent, cogent 
statement of the rule is found in 
Revenue Ruling 76-83: 


A 


Jonathan D. Kaney, Jr., is a partner in the 
Daytona Beach law firm of Cobb, Cole, 
McCoy, Abraham, Bell, Bond, Monaco and 
Kaney and received his J.D. degree (with 
high honors) from the Florida State 
University College of Law in 1969. 


Robert E. Aylward is associated with 
Cobb, Cole, McCoy, Abraham, Bell, Bond, 
Monaco and Kaney and received his J.D. 
degree (with high honors) from the Florida 
State University College of Law in 1978. 

They write this column on behalf of the 
Tax Section, Richard O. Jacobs, chairman; 
Robert S. Hightower, editor. 
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In community property states, a division 

of community property incident to a divorce... 
is not considered a taxable event to either 
spouse when there is an equal division of the 
fair market value of the community property 
with some of the assets going in their entirety 
to one spouse and some going in the entirety 
to the other.’ 
As authority for this point, the 
ruling cites Frances R. Walz® and 
Clifford H. Wren," both of which 
involve community property. 

In Walz, the first impression case, 
the husband and wife, who were 
residents of Texas, effected an 
equal value partition of their 
community property incident to a 
divorce. The case required a 
determination as to whether the 
husband recognized a loss on 
depreciated stock transferred to the 
wife. The Board of Tax Appeals 
stated and resolved the issue as 
follows: 

Can it be said that when two or more parties 
are the owners in common of a mixed 
aggregate of assets purchased for profit and 
decide to partition it, a gain or loss results 
from such partition? We think not." 

The Board found that the wife, by 
virtue of the Texas law of 
community property, had an 
undivided one-half interest in the 
community assets and that the wife, 
because of this interest, received 
from the partition only “that which 
was hers already.”!2 

Walz treated the mixed 
aggregate of assets as a single thing 
to be partitioned and not as several 
things each of which was to be 
partitioned.’ By regarding the 
aggregate as a single thing, Walz 
readily concluded that neither 
party realized gain or loss when it 
was divided, and thus avoided 
treating each asset as first having 
been partitioned (as in Alternative 
A) and then exchanged (as in 
Alternative B). Such a singular view 
of the aggregate seems critical to 
application of the equal value rule. 

The mixed aggregate of assets in 
the Walz case was Texas 
community property, and _ the 
singular view adopted by the Board 
of Tax Appeals could be attributed 
to those peculiar characteristics of 
community property which are not 
shared by common law jointly 
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owned property. The community 
property relationship is sui generis. 
It is distinguished from tenancy in 
common, joint tenancy, or tenancy 
by the entireties and usually said to 
be most closely analogous to a 
partnership.'4 If the marital 
community is viewed as a 
partnership then the interest of each 
spouse easily can be seen as an 
interest in a single thing rather than 
several interests in several things. 


Whether the interest of each 
spouse in several items of common 
law jointly owned property can be 
analogized to the interest of a 
community property spouse in the 
community is not entirely clear. 
Although a married couple’s jointly 
owned assets cannot be viewed as 
partnership assets,!5 such jointly 
owned assets nevertheless may be 
described as “a mixed aggregate of 
assets,” and Walz did not limit that 
description to community 
property. This suggests that the 
Walz decision is not to be confined 
to community property and, in fact, 
several cases have held, without 
analyzing the community property 
analogy, that equal value partitions 
of joint property in common law 
states are nontaxable events. 

Beth W. Corporation v. United 
States'® involved an equal value 
partition of several assets held in 
tenancy by the entireties under 
Florida law. The individual 
properties were not partitioned; 
instead, each spouse received, in 
the aggregate, properties having a 
net fair market value approxi- 
mately equal to one-half of the value 
of all of the joint assets. The case 
required the court to determine 
whether gain had been recognized 
as a result of the partition, and the 
posture of the case was such that the 
government contended that the 
division of assets between the 
spouses in the divorce was a 
nontaxable division of property 
between co-owners while the 
taxpayer contended that the 
division was taxable. The court, 
agreeing with the government, held 
that the property division was 
nontaxable. The court found that 
the property division had been 
intended as an “equal division,” 
accepting the husband’s testimony 
that: 


[T]he basis for the apportionment of 
property between him and his wife in the 
property settlement agreement was an 
attempt to arrive at a 50%-50% division of the 


jointly owned property, based upon current 
market values .... Thus the . . . transaction 
resembles a non-taxable division of property 
between co-owners.!7 


The holding in Beth W. 
Corporation, affirmed per curiam 
by the Fifth Circuit,'® is the only 
direct and unambiguous appli- 
cation of the rule to a common law 
“mixed aggregate of assets.” 


Despite its pivotal importance, 
Beth W. Corporation is surprisingly 
sparsely supported. The only 
authority cited in the opinion for the 
holding was Hornback v. United 
States.'° In Hornback, the joint 
properties were impartible, so the 
husband gave the wife a promissory 
note in an amount equal to one-half 
of the value of the joint holdings 
and she conveyed her interest in 
the joint holdings to the husband. 
By way of dictum, the Hornback 
decision also discussed the divisions 
described in Alternative A and 
Alternative B, suggesting that the 
equal value partition would be 
nontaxable, but citing only Wren 
without comment on the difference 
between community property and 
jointly owned property. 

Beth W. Corporation could have 
cited Cofield v. Koehler, a case 
holding that an equal value 
partition of common law joint 
property accumulated through the 
combined efforts of spouses who 
were “equally competent . . . in 
business matters” was a nontaxable 
division of property. The 
implications of this decision are 
clouded because the court used the 
term “community property” when 
referring to the joint assets held 
under Kansas common law.?! 

Equal value partitions of 
common law joint property have 
received judicial consideration only 
in these three district court cases: 
Hornback’s dictum; Cofield’s 
confusion; and Beth W. 
Corporation’s reliance on dictum. 
None of these cases discussed the 
possible community property 
distinction. 


1.R.S. Position on 
Equal Value Rule 


If the equal value rule has been 
poorly rationalized by the courts 
which have considered it, the 
Internal Revenue Service, while 
apparently accepting the rule, has 
done even less to articulate it. 

Revenue Ruling 74-3472? 
considered the tax consequences of 
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a division of jointly owned property 
consisting of several assets. With 
respect to the contributions of the 
spouses to the jointly owned 
property, the Service stated: 

Both husband and wife were employed 
throughout the marriage and their earnings 
were commingled so that it was impossible 


to determine whose earnings were used to 
purchase any given asset.** 


More than one-half of the jointly 
owned property was awarded to 
the wife, and the Service ruled that 
a taxable exchange had occurred 
and that gain was recognized by the 
husband to the extent that the 
jointly owned property received by 
the wife exceeded her proportion- 
ate share. Necessarily, the ruling 
concedes that the transaction was a 
nontaxable division to the extent it 
was proportionate in value. The 
ruling therefore implicitly adopts 
the equal value rule. Absence of 
other cases on the point tends to 
verify that the issue is not being 
raised by the Service. 

Therefore, notwithstanding the 
slender base of authority upon 
which it rests, the equal value rule 
doubtless is accepted by the Service 
as the law. Nevertheless, because 
the rule lacks full articulation, it 
leaves several unanswered 
questions concerning the extent to 
which it protects putative 
exchanges from taxability. 


Unresolved Issues 


Two unanswered questions 
should be considered. First, the 
equal value rule was born in the 
community property environment, 
and the extent to which the 
common law environment is 
distinguishable never has been 
discussed in the cases. Cofield 
described its spouses as “partners” 
and even referred to the Kansas 
joint property involved in that case 
as “community property.” Revenue 
Ruling 74-347 mentioned that 
spouses had “commingled” their 
earnings in purchasing the joint 
property in question. In both of 
these cases there appears some 
degree of resemblance between an 
aggregate of joint property and a 
community of property, so it might 
be inferred that such resemblance is 
a necessary element of the 
nontaxable equal value partition. 
Beth W. Corporation, however, 
mentions no community property 
resemblance, although the 
marriage had endured for 30 years. 
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Arguably, then, a disproportionate 
division will be a nontaxable 
partition even though the aggregate 
of joint assets was accumulated 
under circumstances which 
involved no commingling of effort 
or income and even though the 
aggregate does not otherwise 
resemble community property. 
Until the distinction between 
community property and common 
law jointly owned property has 
been treated authoritatively, 
however, this matter is not entirely 
free from doubt. 


Second, the equal value rule 
defines an event of nonrealization, 
and the extent to which transfers 
may result in taxability in the 
absence of a realization is unknown. 
For example, §453(d)(1) provides 
that when a $453. installment 
obligation is ‘‘distributed, 
transmitted, sold, or otherwise 
disposed of, gain or loss shall 
result. . . . ” If one co-owner 
transfers his interest in an 
installment obligation to his spouse 
as part of an equal value partition, 
the transfer may be a taxable 
disposition under §453(d)(1) even 


though it is not a taxable realization 
under §61(a)(3) and 1001. This 
question, too, is unanswered. 


Elements Necessary for 
Equal Value Partition 


Although the equal value rule is 
of doubtful origin, has been poorly 
articulated, and leaves questions 
unresolved, it is, for all that, clearly 
a rule of great value to taxpayers. In 
the appropriate case, a successful 
equal value partition will be of 
great benefit. 

Two elements must be present 
for a separation or division of joint 
properties to succeed under the 
equal value rule. First, the division 
must be comprised entirely of 
jointly owned property, and 
second, the division must satisfy the 
equal value requirement. These 
elements of the rule have been 
developed in cases involving both 
community and common law 
property. 

A division of joint property will 
be a taxable sale or exchange in 
whole or in part if consideration 
other than joint property enters the 
transaction. On the one hand, if 


O Joining a new law firm? 
O Going into your own practice? 
O Moving your offices? 


If you’ve checked any of the above, that means your 
address will change. And the only way we'll know about it 
is if you tell us. Examine your Journal mailing label. If it’s 
incorrect, paste it over the space provided, write in your 
new address, and forward both items to The Fiorida Bar, 
Tallahassee, Florida 32304. No matter where you move, 


the Journal will follow. 


- 


New Address: 


Name 
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either spouse receives separate 
money, separate property, or 
obligations of the other spouse in 
exchange for a portion of his or her 
share of jointly owned property, 
then the parties will be deemed to 
have effected a taxable sale or 
exchange.2> On the other hand, if 
either spouse receives more than his 
or her proportionate share of jointly 
owned assets in consideration for 
the release of marital rights or other 
claims, then, too, a_ taxable 
exchange results.2° The ingredients 
of the divisions which effect the 
equal value partition must be solely 
jointly owned property if the equal 
value rule is to apply to the entire 
transaction. Nevertheless, and 
sensibly, if for either reason gain is 
recognized, the transaction will be 
taxable only to the extent of the 
additional consideration; this is not 
an “all or nothing” rule.2’ 

The value element of the rule 
deals not so much with precise 
measurement of value as with how 
the parties arrive at the value. If the 
parties have adverse interests, 
negotiate at arm’s length to 
establish the values of the joint 
assets, and divide the aggregate 
equally based on these values, the 
rule is satisfied. The courts are 
concerned with whether the 
division is based solely on the 
relative values of the joint assets or 
whether other considerations, such 
as marital support claims, underlie 
the terms of the transaction. 

These factors suggest that the 
parties should separate the joint 
property division from _ other 
considerations and that the 
property settlement agreement 
should segregate its treatment of 
jointly owned property. A useful 
review of factors which will 
support the application of the equal 


value rule is found in Clifford H. 
Wren, wherein the Tax Court 
stated: 


We have no doubt that in the instant case 
petitioner and his former wife made every 
effort to divide their community property as 
nearly equal as possible. Nowhere in the 
agreement do we find words indicating that 
a “sale” or “purchase” was contemplated by 
the parties. Nor do we find one party giving 
any particular consideration in return for a 
particular piece of property. A reading of the 
entire instrument shows clearly that the 
parties intended to and did in fact divide 
their community property. Each community 
asset was assigned a value. Said value was 
arrived at by the parties after intensive 
negotiations. Each party was represented by 
competent counsel. After arriving at the 
value, the parties partitioned the assets so 
that each received total assets of 
approximate equal 


When the equal value rule is to be 
relied upon, observing these 


guidelines will place the taxpayers 
in a favorable posture. 


Conclusion 


As a matter of policy, the 
exception from taxability which the 
equal value rule provides is most 
important. Divorcing spouses must 
separate their joint holdings, and it 
would be most burdensome to 
require that gain be recognized. 
Taxpayers must rely on the equal 
value rule, but it should be more 
clearly rationalized and defined if it 
is to provide reliable guidance. 


! The term “jointly owned property” is 
used in the generic sense to refer to all forms 
of co-ownership described at n.5, infra, and 
the term “disproportionate division” refers 
to divisions described in the text as 
Alternative B. Generally, a division is 
proportionate if it is in accord with each joint 
tenant’s interest in the property. 

2 For a general discussion of the equal 
value rule, see Note, Tax Consequences of 
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Divisions of Jointly Owned and Community 
Property Incident to Divorce, 27 U. Fia. L. 
Rev. 1033 (1975). 

3 This note considers only the occurrence 
vel non of a taxable event in the 


circumstances described. It does not 
consider such collateral, but important, 
questions as whether realized gain or loss is 
recognized (See, e.g., I.R.C. §§1031(a) and 
267(a)), how gain is calculated if recognized 
(See Rev. Rul. 74-347), and how basis and 
holding period are determined if gain is not 
realized or recognized (See I.R.C. §§1011(a) 
and 1223). 

4A transfer of appreciated property in 
exchange for the release of a spouse’s marital 
rights is a taxable exchange. United States v. 
Davis, 370 U.S. 65 (1962). The Davis case did 
not address the issue discussed in this note, 
viz: the taxability vel non of 
disproportionate divisions of jointly owned 
property between spouses incident to 
divorce. 

5 United States v. Davis, 370 U.S. 65 
(1962). Between husband and wife, co- 
ownership may arise three ways. First, co- 
ownership may arise voluntarily as when 
husband and wife hold property as joint 
tenants or as tenants by the entirety. Second, 
co-ownership may arise involuntarily as 
when husband and wife acquire property 
while residing in a community property 
state. Third, co-ownership may arise under 
equitable principles first recognized in 
Collins v. United States, 412 F.2d 211 (10th 
Cir. 1969). See Rev. Rul. 74-347, 1974-2 C.B. 
26 


6 See Eisner v. Macomber, 252 U.S. 189 
(1920). In Rev. Rul. 56-437, 1956-2 C.B. 507, 
the Service explained that a partition in kind 
is nontaxable because “there was no sale or 
exchange and the taxpayers neither realized 
a taxable gain nor sustained a deductible 
loss.” 

7 All section references are to the Internal 
Revenue Code of 1954. 

8 1976-1 C.B. 213. 

9 32 B.T.A. 718 (1935). 

10 1965 T.C.M. (CCH) par. 27, 278 (1965). 

11 32 B.T.A. at 719. 

12 Td. at 720. 

13 In the quote from the opinion, the 
singular pronoun “it,” which is the object of 
the infinitive “to partition,” has as its 
antecedent the word “aggregate” and not the 
word “assets.” 

14 Mortensen v. Knight, 305 P.2d 463 (Ariz. 
1956); In re Estate of Chavez, 280 P. 241 
(N.M. 1929) (dissenting opinion). See 
generally 15A Am. Jur. 2d, Community 
Property §5 (1976). 

15 See Hanzelik v. Hanzelik, 294 So.2d 116 
(Fla. 4th DCA 1974); Rey v. Rey, 279 So.2d 
360 (Fla. 4th DCA 1973). 

16 350 F. Supp. 1190 (S.D. Fla. 1972). 

17 350 F. Supp. at 1192. 

18 481 F.2d 1401 (5th Cir. 1973), cert. denied 
415 U.S. 916 (1974). 

19 298 F. supp. 977 (W.D. Mo. 1969). 

20 207 F. Supp. 73 (D. Kan. 1962). 

21 Td. at 74. 

22 1974-2 CB. 26. 

Id. 

* Rev. Rul. 74-347, 1974-2 C.B. 26. 

*5 Hornback v. United States, 298 F. Supp. 
977 (W.D. Mo. 1969). 

26 United States v. Davis, 370 U.S. 65 
(1962); Robert K. Stephens, 38 T.C. 345 
(1962). 

27 Rev. Rul. 74-347, 1974-2 C.B. 26. 
28 1965 T.C.M. (CCH) para. 27, 278, at 293. 
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YOUR NEW SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 
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Law office economics: 
Whos doing the 


Your time is too valuable to be used inefficiently. 
And where your time is concerned, the intricacies 
of legal research can be deceiving. No sooner do 
you start on that seemingly easy problem than 
you find yourself buried for hours; and even 
then you often have no definitive appraisal of 
your legal position. Those precious hours spent 
tied down in legal research may be diverting 
your attention from other equally vital aspects 
of your busy practice. 


RESEARCH FOR LAWYERS is a solid alter- 
Native. 


Because we can provide you with professional 
quality research in any major law area, and at a 
surprisingly moderate fee. 


Because we maintain a large staff of expertly 
trained and carefully screened researchers who 
are specialists in legal research methods, and 
who know the area of law they’re researching. 


And because of JURISINDEX® our unique in- 
dexing system, which enables us to draw upon 
the thousands of cases we have previously re- 
searched to speed a resolution to your problem. 


Where law office economics is concerned, doesn’t 
it make better sense to assign your problem to a 
researcher who knows the law area, and can use 
this knowledge to cut research time and effort, 
while not sacrificing thoroughness? 


Let. RESEARCH 
FOR LAWYERS — 
give you that extra 
edge. Call us today 
(toll-free) and from 
now on spend your 
time judging how 
to apply the law 
rather than 
searching for it. 


Florida Division of 
American Legal Research ce 


Box 13777/Gainesville, Fla. 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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